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TUESDAY,  OCTOBER  26,  1993 

U.S.  Senate, 
Committee  on  Foreign  Relations, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:01  a.m.,  in  room 
SD-419,  Dirksen  Senate  Office  Building,  Hon.  Claiborne  Pell 
(chairman  of  the  committee)  presiding. 

The  Chairman.  The  Committee  on  Foreign  Relations  will  come 
to  order.  We  have  before  our  committee  today  the  convention  on 
the  Marking  of  Plastic  Explosives  for  the  Purpose  of  Detection. 
This  convention  addresses  terrorist  use  of  plastic  explosives,  re- 
quires States  to  include  a  marking  agent  during  their  manufacture, 
and  will  enhance  the  ability  to  detect  plastic  explosives  by  law  en- 
forcement and  Customs  officials. 

We  received  a  statement  of  support  for  this  convention  from  the 
Institute  of  Makers  of  Explosives  and  also  have  a  letter  of  support 
from  Senator  D'Amato.  Without  objection,  both  will  be  included  in 
the  record  of  this  hearing. 

[The  letters  referred  to  follow:] 


(1) 


United  States  Senate, 

Washington,  DC, 

October  18,  1993. 
The  Hon.  Claiborne  Pell, 
Chairman,  Senate  Foreign  Relations  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Pell:  I  am  writing  to  urge  you  to  support  the  ratification  of  the 
Convention  on  the  Marking  of  Plastic  Explosives  for  the  Purpose  of  Detection. 

On  March  1,  1991,  forty-nine  nations  came  together  to  create  this  convention, 
along  with  a  Technical  Annex.  The  treaty  seeks  to  compel  each  member  nation  to 
mark  plastic  explosives  with  a  detection  agent  and,  therefore,  control  the  movement 
of  the  explosives.  This  international  agreement  will  regulate  the  manufacture,  pos- 
session, use,  importation  and  exportation  of  plastic  explosives  by  the  signatories. 

The  treaty  is  a  direct  result  of  the  bombing  of  Pan  Am  103  over  Lockerbie,  Scot- 
land in  December  1988  and  the  UTA  flight  772  in  September  1989.  After  swift  and 
intense  negotiations,  these  nations  responded  to  these  tragedies  by  creating  this 
multilateral  agreement,  with  the  support  of  the  International  Civil  Aviation  Organi- 
zation and  the  United  Nations  Security  Council.  Yet,  without  ratification  by  the 
U.S.  Senate,  the  work  of  these  parties  will  be  in  vain.  It  is  under  these  cir- 
cumstances that  I  recommend  immediate  action  to  ratify  this  convention. 

As  Co-Chair  of  the  Anti-Terrorist  Caucus  and  a  member  of  the  President's  Com- 
mission on  Aviation  Security  and  Terrorism,  I  find  this  treaty  to  be  important  to 
the  global  mobilization  of  the  antiterrorist  movement  and  support  its  efibrts.  I  hope 
that  you  agree. 
Sincerely, 

Alfonse  M.  D'Amato, 

U.S.  Senator. 


Institute  of  Makers  of  Explosives, 

Washington,  DC, 

October  5,  1993. 

The  Hon.  Claiborne  Pell, 

Chairman,  Senate  Foreign  Relations  Committee, 

U.S.  Senate,  Washington.  DC. 

Dear  Senator  Pell:  Your  office  advised  me  that  the  Senate  Foreign  Relations 
Committee  will  hold  a  hearing  on  October  26,  1993,  relative  to  ratification  of  the 
ICAO  Treaty  which  would  require  placing  a  detection  taggant  in  "plastic  and  sheet" 
explosives  as  defined  in  the  treaty.  I  was  asked  to  furnish  comments  for  the  record. 
The  Institute  of  Makers  of  Explosives  (IME)  support  the  ICAO  Treaty  language 
which,  in  the  United  States,  applies  primarily  to  military  explosive  products.  IME 
opposes  expansion  of  the  treaty  language  to  include  other  explosives. 

IME's  position  of  identification  tagging  and  detection  tagging  of  all  commercial  ex- 
plosives is  know  to  your  stafi"  and  I  am  therefore  not  enclosing  our  lengthy  fact 
sheet. 

If  desired,  I  am  available  to  discuss  this  issue  with  you  or  your  staff. 
Sincerely, 

Frederick  P.  Smith,  Jr. 

President. 

The  Chairman.  We  also  have  before  us  the  Convention  on  the 
Limitation  Period  on  the  International  Sale  of  Goods.  This  conven- 
tion has  an  international  limitation  period  for  resolving  disputes 
similar  to  that  set  out  in  this  country's  Uniform  Commercial  Code. 

The  committee  has  received  letters  of  support  for  the  convention 
from  the  American  Bar  Association,  Private  International  Law  Co- 
ordinating Committee,  the  cochair  of  the  ABA  Committee  which 
initially  recommended  ratification  of  the  convention,  and  the  Con- 
necticut Bar  Association.  Without  objection,  they  will  be  made  part 
of  the  hearing  record  as  well  as  the  administration's  answers  to 
questions  regarding  both  conventions  which  I  submitted  prior  to 
the  hearing. 

[The  information  referred  to  follows:] 


University  of  Pennsylvania, 

Phildelphia,  pa, 

October  20,  1993. 

The  Hon.  Claiborne  Pell, 

Chairman,  Senate  Foreign  Relations  Committee, 

U.S.  Senate.  Washington.  DC. 

Dear  Senator  Pell:  As  a  lawyer  and  scholar  I  have  written  widely  about  the 
law  of  international  trade  and  have  been  active  in  ABA  committees  in  this  field;  for 
this  work  I  received  the  Theberge  Award  of  the  ABA  Committee  on  International 
Law  and  Practice.  I  have  represented  the  United  States  in  diplomatic  conferences 
developing  uniform  law  for  international  trade.  From  1969  to  1974  I  was  in  charge 
of  the  legal  work  for  the  U.N.  Commission  on  International  Trade  Law  (UNCITRAL) 
when  the  above  Limitation  Convention  and  the  1980  Convention  on  Contracts  for 
the  International  Sale  of  Goods  were  developed.  (The  latter  Convention  is  now  in 
force  in  the  United  States  and  33  other  countries.) 

The  Problem. — A  dispute  arises  from  an  international  sale.  How  long  may  a  party 
wait  before  bringing  a  legal  action?  The  domestic  legal  systems  of  the  world  have 
time  limits  that  range  from  6  month  to  30  years.  In  international  trade  these  widely 
divergent  limits  present  serious  problems  of  justice  and  predictability. 

Justice. — In  legal  systems  where  the  time  limit  is  as  short  as  6  months  or  a  year, 
parties  to  an  international  transaction  often  will  not  have  adequate  time  to  nego- 
tiate a  settlement  or,  if  that  fails,  to  start  legal  proceedings  in  a  foreign  court.  On 
the  other  hand,  if  legal  action  can  be  delayed  for  10,  20,  or  30  years,  the  evidence 
often  will  no  longer  be  available  and  witnesses  will  have  died  or  can  no  longer  re- 
member the  relevant  facts.  (Dishonest  parties  do  not  have  this  problem:  "A  liar's 
memory  is  always  fresh.") 

The  Convention  before  the  Senate  avoids  the  wild  extremes  of  domestic  legal  sys- 
tems and  sets  a  uniform  international  limitation  period  of  4  years — the  same  period 
as  that  set  by  the  Sales  Article  of  our  Uniform  Commercial  Code  (§  2-725). 

Predictability. — International  sales,  of  course,  have  contacts  with  at  least  two  (and 
often  several)  domestic  legal  systems.  Which  system  sets  the  limitation  period  for 
the  transaction?  Domestic  approaches  for  deciding  which  legal  system  applies  are 
particularly  unclear  and  divergent  in  dealing  with  limitation  periods:  Some  legal 
systems  regard  time  limits  as  merely  rules  of  court  procedure,  and  apply  the  time 
limit  of  the  place  where  the  suit  is  brought;  others  look  to  the  time  limit  in  the  legal 
system  that  has  the  closest  connection  with  the  contract  and  its  performance — 
which  in  international  sales  may  involve  a  number  of  jurisdictions.  Since  a  limita- 
tion period  blocks  the  legal  action,  the  wide  divergency  among  domestic  rules  pro- 
vides opportunities  for  "forum  shopping"  to  bring  suit  in  a  jurisdiction  with  a  long 
limitation  period.  The  Limitation  Convention  provides  a  single,  uniform  limit  (4 
years)  for  transactions  among  States  that  are  parties  to  the  Convention. 

The  United  States  Reservation  to  the  1980  Protocol. — The  reasons  for  the  U.S.  res- 
ervation are  explained  at  page  4  of  the  President's  Message.  It  is  sufficient  to  note 
that  this  reservation  is  like  that  made  by  the  United  States  to  the  1980  Sales  Con- 
vention. Both  reservations  promote  certainty  by  avoiding  the  above  difficulties  in  de- 
ciding which  legal  system  applies.  In  short,  both  Conventions  apply  only  when  the 
seller  and  the  buyer  have  their  places  of  business  in  Contracting  States. 

Under  the  United  States  reservation  the  provisions  of  the  Limitation  Convention 
that  would  be  applicable  to  the  United  States  are  those  set  forth  in  the  President's 
Message  at  pages  7  through  26;  on  page  9,  Article  3  of  the  Convention  would  have 
the  language  set  forth  in  the  footnote.  (This  is  because  the  U.S.  reservation  pre- 
serves the  language  of  Article  3  of  the  Convention  as  originally  enacted  in  1974,  and 
rejects  the  revision  of  Article  3  proposed  by  the  1980  Protocol.) 

Conclusion. — The    Limitation    Convention   has   been   welcomed   by   lawyers    and 
scholars  who  work  in  this  field.  In  spite  of  the  Convention's  limited  scope  it  signifi- 
cantly brings  justice  and  predictability  to  a  troubled  area  of  international  trade  law 
and  thereby  enhamces  the  value  of  international  trade  for  all  parties. 
Respectfully  submitted, 

John  O.  Honnold, 
William  A.  Schnader  Professor  of  Commercial  Law.  Emeritus. 


Southern  Methodist  University, 

Dallas,  TX, 
October  20,  1993. 

The  Hon.  Claiborne  Pell, 

Chairman,  Senate  Foreign  Relations  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Pell:  I  write  in  support  of  the  Convention  on  the  Limitation  Pe- 
riod in  the  International  Sale  of  Goods  (Treaty  Doc.  103-10). 

As  co-chair  of  the  American  Bar  Association  committee  that  recommended  ratifi- 
cation of  the  Limitation  Convention,  I  have  studied  the  Convention  with  care  I  have 
made  presentations  on  the  Convention  at  programs  organized  by  the  Business  Law 
Section  of  the  American  Bar  Association,  the  Association  of  American  Law  Schools, 
the  American  Conference  Institute,  and  the  Texas  State  Bar.  As  a  member  of  the 
Council  of  the  International  Law  Section  of  the  Texas  State  Bar,  I  also  reported  to 
the  Council  on  the  Convention. 

The  Limitation  Convention  addresses  the  following  problem:  when  there  is  a  dis- 
pute between  parties  to  an  international  sale,  how  long  can  the  parties  wait  before 
they  are  barred  from  enforcing  their  claims?  American  businesses  trading  abroad 
now  face  wildly-divergent  limitation  periods  and  foreign  legal  concepts.  The  Conven- 
tion provides  uniform,  understandable,  and  certain  rules. 

My  support  for  the  Convention  is  therefore  based  on  the  following  considerations: 
— The  Limitation  Convention  will  provide  U.S.  traders  more  certain  Legal 
rules  on  when  claims  can  no  longer  be  made.  It  is  a  truism  in  the  commercial 
world  that  more  certain  legal  rules  allow  entrepreneurs  to  determine  risk  allo- 
cation more  definitely  and  to  plan  accordingly. 

— Application  of  the  Convention  will  usually  reach  similar  results  to  those 
that  would  result  if  U.S.  law  were  applicable. 

— The  basic  4-year  period  providea  by  the  Convention  is  a  reasonable  period 
to  require  commercial  record  keeping.  This  period  is  the  same  as  that  provided 
by  the  U.S.  Uniform  Commercial  Code  (U.C.C.  §  2-725). 

— The  Convention's  uniform  rules  should  decrease  the  incentive  to  shop  for 

a  forum  that  will  hear  the  case.  The  costs  of  "forum  shopping"  are  well  known. 

— When  the  Convention  is  applicable,  costs  of  legal  research  will  decrease 

over  time.  Unnecessary  legal  costs  are  of  course,  an  impediment  to  the  growth 

of  trade. 

— Sellers  and  buyers  are  free  to  agree  that  the  convention  will  not  govern 
their  sales  contracts.  They  may  do  so,  e.g.,  when  they  can  predict  what  liniita- 
tion  period  will  apply.  Like  most  rules  of  sales  law,  the  Convention  provides 
"supplementary"  rules  for  parties  who  leave  gaps  in  their  agreement. 

Many  of  these  points  are  illustrated  in  the  hypothetical  case  2  have  set  out  in 
an  attachment  to  this  letter. 

One  difference  between  the  Convention  and  the  U.C.C.  should  be  noted:  the  Con- 
vention does  not  permit  the  seller  and  buyer  to  agree  to  reduce  the  time  period  to 
less  than  4  years,  while  the  U.C.C.  permits  parties  to  reduce  the  period  to  not  less 
than  1  year.  However,  sellers  and  buyers  who  wish  to  reduce  the  time  period  may 
do  so  effectively  by  agreeing  that  the  Convention  will  not  apply.  The  Convention 
permits  them,  moreover,  to  agree  on  the  time  within  which  notice  of  breach  must 
be  given. 

It  has  also  been  suggested  that  the  two  laws  treat  breaches  of  warranty  dif- 
ferently. This  suggestion  rests,  however,  on  an  erroneous  reading  of  article  11  of  the 
Convention.  That  article  is  limited  to  the  rather  unusual  case  where  the  seller  war- 
rants the  future  performance  of  the  goods  sold.  Breaches  of  other  express  warranties 
(and  of  implied  warranties)  are  covered  instead  by  Article  10(2).  In  effect,  the  two 
Convention  articles  closely  resemble  the  U.C.C.  as  to  breaches  of  warranty. 

In  sum,  American  traders  will  benefit  from  the  Convention's  uniform  rules  resolv- 
ing this  narrow,  but  troublesome,  problem. 
Yours  sincerely, 

Peter  Winship, 
James  Cleo  Thompson,  Sr.,  Trustee  Professor  of  Law. 

Enclosure: 


LIMITATION  CONVENTION 

HYPOTHETICAL  CASE 

A  Rhode  Island  corporation  agrees  to  sell  equipment  to  an  Argentinean  en- 
terprise. Six  years  after  the  equipment  is  delivered  in  Argentina  it  breaks 
down.  The  Argentinean  enterprise  claims  that  the  breakdown  is  a  result  of 
alleged  defects  in  the  quality  of  the  equipment.  The  Rhode  Island  corpora- 
tion asks:  Are  we  responsible  for  the  alleged  defect?;  Is  the  complaint  too 
late? 

The  answers  to  the  two  questions  illustrate  the  advantages  of  becoming  a  party 
to  uniform  law  conventions. 

We  can  answer  the  first  question  with  confidence.  Both  Argentina  and  the  United 
states  are  parties  to  the  1980  U.N.  Convention  on  Contracts  for  the  International 
Sale  of  Goods  (CISC).  Unless  the  seller  and  buyer  have  chosen  to  have  a  domestic 
sales  law  apply,  the  Sales  Convention  will  govern.  CISC  art.  1.  That  Convention, 
however,  gives  precedence  to  the  parties'  contract.  CISC  art.  6.  We  therefore  must 
first  determine  what  the  parties  agreed  to.  Only  if  the  contract  is  silent  or  incom- 
plete will  we  consult  the  Convention.  If  we  do  so,  we  would  discover  that  the  seller's 
obligations  as  to  quality  are  similar  in  content  to  those  found  in  the  U.S.  Uniform 
Commercial  Code  CTJ.C.C.").  CISC  art.  35. 

Because  the  United  States  is  not  a  party  to  the  Limitation  Convention,  we  cannot 
answer  the  second  question — whether  the  complaint  is  too  late — with  the  same  con- 
fidence. Instead,  the  answer  requires  detailed  and  complex  analysis.  It  will  turn  in 
part  on  where  the  Argentinean  enterprise  brings  its  legal  complaint:  in  Argentina 
or  Rhode  Island  (or  any  other  place  wnere  it  can  obtain  jurisdiction);  before  a  court, 
arbitral  tribunal,  or  administrative  body.  The  4-year  statute  of  limitation  provided 
by  U.C.C.  §2-725  differs  from  the  10-year  prescription  period  provided  by  Article 
4032  or  the  Argentinean  Civil  Code. 

If  the  United  States  were  a  party  to  the  Limitation  Convention  we  could  answer 
this  second  question  with  much  greater  confidence:  the  claim  against  the  Rhode  Is- 
land corporation  is  too  late. 

This  answer  results  from  the  following  analysis.  The  Convention  would  apply  if 
the  United  States  had  ratified  the' Convention.  Argentina  already  is  a  party  to  the 
Convention  and  therefore  the  seller  and  buyer  would  have  places  of  business  in  two 
different  States  party  to  the  Convention.  Limitation  Convention  arts.  2,  3.  The  Ar- 
gentinean enterprise's  claim  that  there  is  a  defeat  would  accrue  (i.e.,  the  limitation 
period  would  begin  to  run)  when  the  equipment  was  actually  handed  over  6  years 
ago.  Limitation  Convention  art.  1(K2).  The  Convention's  limitation  period  of  4  years 
would  have  elapsed  at  the  time  of  the  complaint.  Limitation  Convention  art.  8.  As 
a  consequence,  the  Argentinean  enterprise's  claim  would  not  he  enforceable — wheth- 
er it  made  the  complaint  in  Argentina  or  in  the  United  States.  Limitation  Conven- 
tion art.  25(1). 

If  this  had  been  a  domestic  U.S.  sales  transaction,  the  result  would  be  the  same. 
The  buyer's  claim  would  have  accrued  "when  tender  of  delivery  is  made"  and  would 
run  for  4  years.  U.C.C.  §2-725  (1),  (2). 

The  Chairman.  Our  witness  this  morning  is  Ted  Borek,  Assist- 
ant Legal  Adviser  for  Economic,  Business,  and  Communications  Af- 
fairs, and  Harold  Burman,  Executive  Director  of  the  Secretary  of 
State's  Advisory  Committee  on  Private  International  Law.  If  they 
would  come  forward. 

Mr.  Borek  is  not  here  yet,  is  that  correct? 

Mr.  Burman.  He  is  expected  any  minute,  Mr.  Chairman.  Perhaps 
I  could  proceed. 

The  Chairman.  Please  do. 

Mr.  Burman.  And  when  he  is  here  you  could  take  his  testimony, 

STATEMENT  OF  HAROLD  F.  BURMAN,  EXECUTIVE  DIRECTOR, 
SECRETARY  OF  STATE'S  ADVISORY  COMMTTTEE  ON  PRI- 
VATE INTERNATIONAL  LAW 

Mr.  Burman.  Thank  you,  Mr.  Chairman.  I  will  be  brief.  We  have 
submitted  a  formal  statement  and  ask  that  it  be  included  in  the 


record  of  the  proceedings.  I  would  like  to  emphasize  several  points 
in  connection  with  the  treaty  which  is  now  before  this  committee. 

First,  and  most  important  to  us,  the  treaty  promotes  commerce 
by  facilitating  international  trade.  It  is,  second,  a  companion  trea- 
ty. This  is  an  ancillary  treaty  to  one  already  ratified  by  the  United 
States  for  which  advice  and  consent  was  granted  by  this  committee 
in  1986.  That  convention  is  generally  referred  to  as  the  United  Na- 
tions Sales  Convention. 

The  two  conventions,  the  one  we  have  already  ratified,  the  Unit- 
ed Nations  Sales  Convention,  and  this  second  convention,  the  Unit- 
ed Nations  Convention  on  the  Limitation  Period  in  the  Inter- 
national Sale  of  Goods,  fit  together  in  order  to  harmonize  with  the 
law  governing  the  international  sale  of  goods,  which  is  the  primary 
component  of  international  trade.  They  facilitate  trade  by  bringing 
some  order  to  the  otherwise  chaos  of  differing  foreign  national  laws 
and  methods  of  interpretation  of  those  laws.  These  create  uncer- 
tainty for  commercial  transactions  and  thus  inhibit  trade  by  slow- 
ing it  down  and  raising  the  costs,  as  well  as  resulting  certainly  in 
a  much  greater  degree  of  litigation  because  of  the  considerable  dif- 
ferences in  various  national  laws.  These  two  conventions  bring 
order,  create  commercial  predictability,  and  thus  reduce  the  costs 
and  increase  the  incidence  of  trade.  Both  conventions  draw  sub- 
stantially on  the  modern  commercial  law  thinking  within  the  Unit- 
ed States  reflected  in  the  Uniform  Commercial  Code,  which  has 
been  in  whole  or  part  adopted  by  all  the  States  of  the  United 
States. 

This  convention,  and  the  U.N.  Sales  Convention,  protect  all  com- 
mercial parties'  rights  to  choose  not  to  be  bound  by  either  conven- 
tion. The  parties  can  agree  to  exclude  either  or  both  conventions 
from  the  coverage  of  their  transactions,  assuring  party  autonomy, 
which  is  guaranteed  in  a  like  manner  in  the  U.S.  Uniform  Com- 
mercial Code  and  is  an  important  factor  in  promoting  market-based 
commercial  law. 

We  think  that  United  States'  adoption  of  this  second  convention 
will,  as  it  did  with  the  first  convention,  promote  wider  adoption  by 
other  States.  The  United  States  is  often  looked  to  because  it  is  both 
a  powerful  commercial  state,  and  also  a  developer  of  modern  com- 
mercial law.  Ratification  by  the  United  States  can  have  a  signifi- 
cant effect,  therefore,  on  the  world  acceptance  of  documents  of  this 
nature. 

Mr.  Chairman,  on  behalf  of  participants  in  the  review  of  this  con- 
vention, the  American  Bar  Associations,  I  would  like  to  ask  that 
the  report  of  the  American  Bar  Association,  which  was  sent  for- 
ward with  our  materials  to  the  Senate,  be  included  in  the  record 
or  appropriate  reference  be  made  to  it,  so  that  the  strong  support 
of  the  ABA,  which  including  its  sections  on  business  law,  inter- 
national law,  and  litigation,  are  referred  to  in  the  record  of  delib- 
erations of  this  committee. 

The  Chairman.  Without  objection,  that  will  be  done,  and  I  will 
ask  the  staff  to  make  sure  that  either  the  letter  or  statement  to 
that  effect  is  included. 

[The  information  referred  to  follows:] 


American  Bar  Association — Section  of  International  Law  and  Practice 

REPORT  to  the  HOUSE  OF  DELEGATES 

Recommendation 

Be  it  Resolved,  That  the  American  Bar  Association  supports  accession  by  the  Unit- 
ed States  to  the  1974  Convention  on  the  Limitation  Period  in  the  International  Sale 
of  Goods,  as  amended  by  the  1980  Protocol  Amending  the  Convention  on  the  Limita- 
tion Period  in  the  International  Sale  of  Goods,  subject  to  the  reservation  that  the 
United  States  declare  pursuant  to  Article  XII  of  the  1980  Protocol  that  it  will  not 
be  bound  by  Article  I  oi  the  Protocol. 

Mr.  BURMAN.  Fine.  Thank  you,  Mr.  Chairman. 

Finally,  let  me  conclude  by  saying  that  the  convention  is  self-exe- 
cuting. It  will  require  no  Federal  funds.  It  creates  no  Federal  func- 
tions or  obligations,  and  we  think  in  toto  it  is  a  net  plus  in  all  re- 
spects for  American  commercial  and  import-export  interests. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Burman  follows:] 

Prepared  Statement  of  Harold  S.  Burman 

Mr.  Chairman  and  members  of  the  Committee,  we  welcome  this  opportunity  to 
speak  in  favor  of  the  granting  by  the  Senate  of  advice  and  consent  to  United  States 
accession  to  the  United  Nations  Convention  on  the  Limitation  Period  in  the  Inter- 
national Sale  of  Goods,  with  an  amending  Protocol  (Senate  Treaty  Document  103- 
10). 

My  name  is  Harold  S.  Burman,  and  I  am  the  Executive  Director  of  the  Secretary 
of  State's  Advisory  Committee  on  Private  International  Law.  The  Advisory  Commit- 
tee provides  advice  and  recommendations  to  the  Department  on  matters  concerning 
private  international  law.  Within  the  Department  of  State,  the  OfTice  of  the  Legal 
Adviser  is  responsible  in  turn  for  representation  of  United  States  interests  in  inter- 
national organizations  sp)ecializing  in  the  preparation  of  conventions  or  other  inter- 
national legal  texts  in  that  field. 

Our  efforts  in  the  field  of  commerce  and  trade  are  intended  to  accomplish  the  fol- 
lowing purposes — enhance  the  flow  of  international  trade,  by  reducing  impediments 
created  by  differences  in  national  commercial  laws;  encourage  growth  of  modem 
mariiet-based  commercial  law  in  the  many  countries  who  participate  in  such  trade; 
and  generally  act  in  support  of  the  concerns  of  American  business  and  the  bar. 

One  of  the  specialized  international  organizations  in  this  field  is  the  United  Na- 
tions Commission  on  International  Trade  Law  (UNCITRAL).  The  United  Nations 
General  Assembly  has  endorsed  two  multilateral  conventions  unifying  international 
sales  law  prepared  by  UNCITRAL,  with  active  participation  by  the  United  States. 

The  United  States  ratified  in  1987  one  of  the  two  companion  Conventions — the 
UN  Convention  on  Contracts  for  the  International  Sale  of  Goods — which  entered 
into  force  on  January  1,  1988  and  harmonizes  many  basic  substantive  rules  of  con- 
tract and  sales  law  related  to  the  international  sale  of  goods.  This  Committee  now 
has  before  it  the  second  of  the  two  Conventions,  which  would  harmonize  law  dealing 
with  many  problems  related  to  statutes  of  limitation  for  the  initiation  of  legal  ac- 
tions related  to  international  sales. 

International  and  domestic  commerce  are  both  enhanced  by  increasing  the  pre- 
dictability as  to  what  legal  rules  will  govern  the  parties  to  a  commercial  transaction. 
These  same  considerations  were  at  issue  when  domestic  commercial  law  in  the  Unit- 
ed States,  and  the  related  statutes  of  limitation,  were  harmonized  by  enactment  by 
the  States  of  the  Uniform  Commercial  Code  (UCC).  The  UCC  has  been  adopted, 
with  some  amendments,  in  all  State  jurisdictions  of  the  United  States,  and  this  has 
led  to  an  essentially  unified  American  law  of  sales.  While  this  has  not  resulted  in 
full  uniformity,  the  significant  degree  of  harmonization  provided  by  the  Uniform 
Commercial  Code  has  greatly  enhanced  predictability  since  the  1960's  for  domestic 
U.S.  sales  transactions. 

The  United  Nations  through  the  work  of  UNCITRAL  has  attempted  to  accomplish 
the  same  results  at  the  international  trade  level.  The  first  of  these  Conventions,  the 
U.N.  Sales  Convention,  has  been  adopted  by  more  than  thirty  countries  representing 
all  regions  of  the  world,  different  legal  systems  and  all  stages  of  economic  develop- 
ment, and  which  has  facilitated  the  now  of  commerce.  It  is  hoped  that  the  UN  Limi- 
tation Convention,  which  is  aligned  with  the  UN  Sales  Convention,  can  have  the 
same  effect  on  a  world-wide  basis. 
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United  States  ratification  of  the  UN  Sales  Convention  has  been  a  factor  in  the 
broad  acceptance  of  that  Convention,  since  the  United  States  occupies  an  important 
position  as  a  maior  commercial  state  and  one  with  a  well-known  modem  domestic 
commercial  law.  We  believe  that  United  States  ratification  of  the  Limitation  Con- 
vention will  encourage  more  countries  to  adopt  this  Convention.  This  would  include 
countries  in  Eastern  Europe  and  the  former  Soviet  Union  that  are  in  the  process 
of  reformulating  their  legal  systems.  We  believe  that  ratification  by  the  United 
States  will  help  to  convince  those  and  other  States  of  the  advantages  of  joining  a 
harmonized  international  legal  system  on  sales  transactions.  This  would  also  be  con- 
sistent with  efforts  by  the  United  States  to  assist  those  countries  to  use  modem 
commercial  legal  models  as  the  basis  for  development  of  their  domestic  law. 

Many  states  have  chosen,  as  did  the  United  States,  to  adopt  the  UN  Sales  Con- 
vention first  before  considering  the  companion  Limitation  Convention.  We  are  not 
aware  of  specific  terms  of  the  Convention  which  may  have  so  far  inhibited  wider 
adoption  of  the  Limitation  Convention.  The  Convention  however  does  adopt  what 
are  for  many  countries  new  and  short  statutes  of  limitation,  including  the  general 
4-year  rule  and  a  cap  of  ten  years  after  which  no  extensions  of  the  limitation  period 
would  be  possible.  By  limiting  the  duration  of  exposure  to  liability  for  commercial 
transactions,  these  statutory  periods  are  supportive  of  modem  international  com- 
merce; they  may  at  the  same  time  represent  sufficient  change  so  that  wider  adop- 
tion may  take  longer  than  for  the  UN  Sales  Convention. 

Mr.  Chairman,  in  its  section-by-section  analysis  of  the  Limitations  Convention, 
which  is  contained  in  Senate  Treaty  Doc.  103-10,  and  sunplementary  information 
that  we  have  provided  to  this  Committee,  the  Department  has  summarized  the  pur- 
pose and  effect  of  the  provisions  of  the  Convention.  One  feature  that  we  think 
should  be  noted  is  that  the  Convention  preserves  freedom  of  choice  for  individual 
parties  to  a  contract,  both  in  their  ability  to  vary  most  provisions  of  the  Convention 
by  agreement,  and  in  their  ability  to  exclude  the  Convention  altogether  from  apply- 
ing to  their  sales  transactions.  At  the  same  time,  the  Convention  creates  a  base  line 
on  the  law  on  limitations  for  international  transactions  that  is  generally  consistent 
with  modem  commercial  law — which  is  a  forward  step  and  one  fully  supportive  of 
our  commercial  and  trade  interests. 

The  American  Bar  Association  has  endorsed  this  Convention  for  accession  by  the 
United  States.  The  ABA  has  proposed  that  a  Declaration  be  made  which  is  author- 
ized by  the  treaty,  and  which  would  have  the  efiect  of  narrowing  the  Convention's 
scope  of  application  but  achieving  at  the  same  time  greater  commercial  certainty  as 
to  when  the  Convention  ^plies.  The  Administration  agrees  with  and  supports  the 
recommendation  of  the  ABA  and  we  recommend  that  the  Committee  include  that 
Declaration  if  it  recommends  that  advice  and  consent  be  granted  by  the  Senate. 

Mr.  Chairman,  this  concludes  our  formal  statement.  We  would  be  pleased  to  re- 
spond to  any  questions  the  Committee  may  have. 

The  Chairman.  Thank  you  very  much  indeed.  How  many  coun- 
tries do  you  expect  will  ratify  the  convention? 

Mr.  BURMAN.  The  convention  is  now  in  force  for  14  countries,  it 
will  be  15  in  March  of  1994  when  the  latest  ratification,  by 
Ukraine,  becomes  effective.  We  would  expect  that  upon  ratification, 
should  advice  and  consent  be  granted  by  the  U.S.  Senate,  a  sizable 
number  of  additional  countries,  especially  including  countries  in 
the  Commonwealth  of  Independent  States,  in  the  former  Soviet 
Union  and  in  Eastern  Europe,  will  proceed  actively  to  consider  rati- 
fication. 

The  United  Nations  Sales  Convention  already  has  close  to  40 
States  parties  to  it.  We  would  expect  the  Limitations  Period  Con- 
vention to  proceed  somewhere  in  that  neighborhood,  with  the  pas- 
sage of  time. 

The  Chairman.  Has  the  treaty  benefited  trade  with  developing 
Nations  as  we  had  hoped? 

Mr.  BuRMAN.  We  believe  that  it  has.  There  is  no  precise  way  in 
which  to  determine  this,  but  in  our  discussions  with  organizations 
such  as  A.I.D.  and  others  it  certainly  would  appear  that  trading 
partners  in  developing  countries  are  much  more  comfortable  citing 
or  having  applied  to  their  transactions  the  United  Nations  rules  re- 


fleeted  in  both  the  U.N.  Sales  Convention  and  the  Limitations  Pe- 
riod Convention.  They  would  be  somewhat  less  comfortable  were  a 
contract  proposed  that  would  cite,  say,  New  York  law  or  French 
law  or  some  specific  law  of  a  developed  country.  So  we  believe  this 
has  had  a  very  positive  effect  on  trade  with  the  developing  world. 

The  Chairman.  What  is  the  role  of  the  Secretary  of  State's  Advi- 
sory Committee  on  Private  International  Law? 

Mr.  BURMAN.  The  Advisory  Committee  includes  in  its  top  level 
representatives  of  approximately  11  nationally  based  legal  organi- 
zations plus  the  Departments  of  Commerce  and  Justice,  and  others 
as  appropriate.  In  the  case  of  the  American  Bar  Association  there 
are  separate  representatives  of  the  sections  of  business  law,  inter- 
national law  and  the  sections  on  litigation  administrative  law. 

In  addition  to  these  groups,  we  organize  specialized  study  groups 
for  each  convention  on  a  particular  legal  subject  that  comes  oefore 
us,  and  we  obtain  the  guidance  of  a  pro  bono  basis.  I  must  say  that 
this  provides  great  benefit  to  the  government.  We  receive  a  very 
considerable  amount  of  expert  advice  and  guidance  from  these  var- 
ious organizations,  together  with  the  work  of  the  specialized  study 
groups,  so  that  when  we  come  forward  with  a  convention  to  this 
committee  it  has  already  been  thoroughly  vetted,  if  you  will.  It  has 
been  thoroughly  reviewed  by  the  American  Bar  Association  and  by 
interested  commercial  and  trade  groups  in  the  United  States. 

We  also  are  active  in  our  coordination  on  these  matters  with  the 
National  Conference  of  Commissioners  on  Uniform  State  Laws,  the 
American  Law  Institute,  and  others,  so  that  we  are  quite  com- 
fortable when  we  come  before  this  committee  that  a  legal  text  of 
this  nature  has  already  had  a  thorough  review  by  commercial  in- 
terests, by  trade,  import-export  interests,  and  State  law  interests. 
Without  this  advisory  committee,  we  would  have  considerable  dif- 
ficulty in  achieving  the  same  concentrated  focus. 

The  Chairman.  Good.  I  thank  you  very  much,  indeed.  The  record 
will  stay  open  for  any  written  questions  that  any  of  my  colleagues 
may  wish  to  ask. 

Now,  I  would  ask  if  Mr.  Borek  is  here?  [No  response.] 

The  Chairman.  If  he  is  not,  we  will  skip  him  for  the  moment  and 
move  on  to  the  environmental  treaties.  Here,  I  would  like  to  turn 
to  the  three  environmental  treaties  on  the  agreed  agenda  for  today. 
They  include  the  1992  Protocol  to  the  Conservation  of  Atlantic 
Tunas  Convention,  the  1990  Protocol  to  the  Marine  Environment 
of  the  Wider  Caribbean  Region  Convention,  and  an  Amendment  to 
the  Montreal  Protocol  on  Substances  that  Deplete  the  Ozone  Layer. 

Testifying  will  be  Ambassador  Colson,  the  Deputy  Assistant  Sec- 
retary of  State  for  Oceans,  and  Mr.  Richard  Smith,  special  nego- 
tiator for  the  OES  Bureau  at  State,  and  I  would  like  to  extendf  a 
particularly  warm  welcome  to  Mr.  Smith.  This  is  his  sixth  appear- 
ance before  our  committee  in  as  many  years,  and  it  may  be  has  last 
as  a  representative  of  the  Department. 

Mr.  Smith  is  culminating  a  distinguished  career  in  the  Foreign 
Service,  and  he  has  spent  his  last  8  years  in  the  OES  bureau.  As 
the  author  of  legislation  establishing  that  bureau,  I  have  always 
followed  it  with  a  special  interest  and  can  attest  that  the  Bureau 
and  the  Department  have  benefited  greatly  from  the  dedication, 
talent,  and  insight  that  you,  Mr.  Smith,  have  brought  to  the  job. 
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As  one  Coast  Guardsman  to  another  I  wish  you  fair  winds  and 
following  seas  as  you  embark  on  new  challenges  and  we  look  for- 
ward to  nearing  your  testimony  on  the  Montreal  protocol. 

STATEMENT  OF  RICHARD  J.  SMITH,  SPECIAL  NEGOTIATOR 
FOR  THE  BUREAU  OF  OCEANS  AND  INTERNATIONAL  ENVI- 
RONMENTAL AND  SCIENTIFIC  AFFAIRS,  DEPARTMENT  OF 
STATE 

Mr.  Smith.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
very  much  your  kind  and  thoughtful  remarks.  They  are  very  much 
in  character. 

Now  that  I  have  stopped  to  count,  I  realize  that,  including  my 
4  years  in  the  Coast  Guard,  I  have  had  more  than  36  years  in  pub- 
lic service.  Certainly,  the  last  8  years  in  OES  have  been  particu- 
larly satisfying,  and  I  will  be  looking  back  on  those  with  special 
gratification,  as  an  opportunity  to  have  worked  on  issues  of  real 
importance  during  a  period  in  which  OES  has  accomplished  a  great 
deal.  Much  of  what  it  has  been  able  to  achieve  is  due  to  the  out- 
standing support  we  have  consistently  received  from  this  commit- 
tee, and  from  you,  Mr.  Chairman,  the  founding  father  of  OES. 

I  want  also  to  say  how  much  OES  has  come  to  value  and  depend 
on  the  judgment  and  wisdom  of  your  staff.  We  have  especially  ap- 
preciated the  unfailing  day-to-day  advice  and  assistance  of  an  indi- 
vidual we  have  come  to  regard  as  one  of  the  very  best  staffers  on 
the  Hill,  Steve  Polansky.  We  appreciate  all  the  support  that  all  of 
you  have  given  us  during  this  period. 

I  would  like  to  submit,  with  your  permission,  my  testimony  for 
the  record  and  then  just  very  briefly  summarize  some  of  the  major 
points. 

The  Chairman.  Without  objection. 

Mr.  Smith.  I  am  pleased  to  testify  before  you  in  support  of  the 
ratification  of  the  Copenhagen  amendment  to  the  Montreal  protocol 
on  substances  that  deplete  the  ozone  layer.  The  Montreal  protocol 
provides  for  international  action  to  protect  a  critical  environmental 
resource — the  stratospheric  ozone  layer.  As  with  the  earlier  London 
amendment  to  the  protocol,  on  which  I  testified  before  you  in  1991, 
the  Copenhagen  amendment  represents  another  important  step  for- 
ward in  international  efforts  to  protect  the  ozone  lawyer. 

Recent  measurements  of  the  ozone  layer  demonstrate  that  reduc- 
ing the  levels  of  ozone  depleting  substances  entering  our  atmos- 
phere is  essential  to  protect  life  on  our  planet.  The  Antarctic  ozone 
hole  has  extended  over  inhabited  sections  of  the  earth.  There  have 
also  been  substantial  declines  in  stratospheric  ozone  in  the 
midlatitudes.  Atmospheric  ozone  is  being  destroyed  by  chemical  re- 
actions with  chlorine.  Natural  sources  of  chlorine  have  remained 
stable  over  time,  but  humankind  has  increased  stratospheric  chlo- 
rine levels  four  times  natural  background  levels  due  to  emissions 
of  manmade  chemicals.  The  ozone  destruction  that  has  occurred 
corresponds  to  the  industrial  production  of  these  chemicals.  Peak 
annual  ozone  losses  are  still  to  come,  followed  by  a  lon^,  slow  re- 
covery. The  pace  of  this  recovery  depends  on  our  action  in  phasing 
out  ozone  depleting  chemicals. 

In  Copenhagen,  we  made  a  number  of  adjustments  in  the  Mon- 
treal protocol  which  are  not  subject  to  ratification.  They  provide  for 
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the  phaseout  of  chlorofluorocarbons  and  other  fully  halogenated 
CFC's,  carbon  tetrachloride,  and  methyl  chloroform  in  1996  instead 
of  the  year  2000  as  had  previously  been  the  case,  subject  to  an  ex- 
ception for  agreed  essential  uses  and  for  the  phaseout  of  halons  in 
1994  instead  of  2000,  again,  subject  to  exceptions  for  agreed  essen- 
tial uses. 

The  Copenhagen  amendment  will  also  place  three  more  ozone-de- 
pleting substances  under  Montreal  protocol  controls:  Consumption 
of  ihyarochlorofluorocarbons — HCFC  s — would  be  capped  in  1996, 
with  interim  cuts  starting  in  2004  and  a  total  phaseout  in  2030. 
Hydrobromofluorocarbons — HBFC's — would  be  phased  out  in  1996, 
with  an  exception  for  agreed  essential  uses.  Methyl  bromide  would 
be  subject  to  a  freeze  in  1995  at  1991  levels,  with  the  exception  of 
quarantine  and  preshipment  uses. 

The  United  States  has  the  legal  authority  to  implement  its  obli- 
gations under  the  Copenhagen  amendment  under  Title  VI  of  the 
Clean  Air  Act,  as  amended.  The  Environmental  Protection  Agency 
has  proposed  regulations  consistent  with  the  Clean  Air  Act  and  the 
Montreal  protocol  as  amended  to  carry  U.S.  obligations  under  the 
Copenhagen  amendment.  The  Copenhagen  amendment  requires 
ratification  by  20  parties  to  the  Montreal  protocol  to  enter  into 
force.  As  of  September  30,  eight  countries  had  ratified  the  amend- 
ment. I  urge  you  to  recommend  expeditious  ratification  of  the  Co- 
penhagen amendment  to  demonstrate  our  commitment  to  protec- 
tion and  preservation  of  the  stratospheric  ozone  layer  and  to  en- 
courage the  wide  participation  necessary  for  full  realization  of  the 
amendment's  goals. 

Thank  you  very  much.  I  would  be  pleased  to  answer  any  ques- 
tions you  may  have. 

[The  prepared  statement  of  Mr.  Smith  follows:] 

Prepared  Statement  of  Richard  J.  Smith 

I  am  pleased  to  come  before  you  today  to  urge  that  you  recommend  ratification 
of  the  Amendment  to  the  Montreal  Protocol  on  Substances  that  Deplete  the  Ozone 
Layer  ("Montreal  Protocol"),  adopted  in  Copenhagen  November  25,  1992  ("Copenha- 
gen Amendment").  As  with  the  earlier  "London  Amendment"  to  the  Protocol,  on 
which  I  testified  before  you  on  July  24,  1991,  the  Copenhagen  Amendment  is  an- 
other important  step  in  international  efibrts  to  protect  the  ozone  layer.  Recent  meas- 
urements of  the  ozone  layer  demonstrate  that  reducing  the  levels  of  ozone-depleting 
substances  entering  our  atmosphere  is  essential  to  protect  life  on  our  planet. 

OZONE  DEPLETION 

Over  the  past  years  the  "ozone  hole"  has  extended  over  inhabited  sections  of  the 
Earth  (Australia,  South  America).  Besides  the  hazards  to  human  health  from  in- 
creased ultraviolet  radiation,  continued  depletion  of  the  ozone  layer  could  harm 
crops  and  aquatic  life. 

Scientists  are  certain  that  chlorine  destroys  atmospheric  ozone.  The  natural 
sources  which  emit  chlorine  into  the  atmosphere  are  small  and  constant,  principally 
methyl  chloride  from  oceans.  Sea  salt  and  volcanic  ash  do  not  reach  the  stratosphere 
because  they  are  soluble  and,  therefore,  return  to  the  Earth  through  rain.  The  at- 
mospheric growth  of  chlorine  corresponds  to  the  industrial  production  of  CFC's  and 
other  ozone-depleting  substances.  Humankind  has  increased  stratospheric  reactive 
chlorine  levels  to  approximately  four  times  the  natural  background  levels. 

Ozone  depletion  has  been  greatest  over  the  Antarctic  because  the  cold  Antarctic 
stratosphere  combined  with  sunlight  during  the  Antarctic  Austral  Spring  facilitates 
ozone  destruction  by  human-produced  chlorine  and  bromine  chemicals.  As  would  be 
expected,  the  ozone  decrease  over  Antarctica  has  been  correlated  with  increases  in 
ultraviolet  radiation  reaching  the  Earth's  surface.  The  observed  downward  trend  in 
the  ozone  layer  cannot  be  accounted  for  by  known  natural  causes.  Peak  annual 
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ozone  losses  are  still  to  come — followed  by  a  long,  slow  recovery.  The  pace  of  this 
recovery  depends  on  our  action  in  phasing  out  ozone-depleting  substances. 

MONTREAL  PROTOCOL  AND  AMENDMENTS 

The  Montreal  Protocol,  which  the  United  States  ratified  in  1988,  is  an  important 
international  instrument  for  the  protection  of  a  critical  global  environmental  re- 
source, the  stratospheric  ozone  layer.  The  multilateral  regime  created  by  the  Proto- 
col is  necessary  to  control  emissions  of  ozone-depleting  substances  because  emissions 
anywhere  affect  the  ozone  layer  globally. 

At  the  Fourth  Meeting  of  the  Parties  in  Copenhagen  in  November  1992,  the  Unit- 
ed States  participated  in  the  adoption  by  consensus  of  a  package  of  adjustments  and 
amendments  to  the  Montreal  Protocol.  The  Copenhagen  Amendment  is  to  enter  into 
force  on  January  1,  1994,  provided  that  twenty  Parties  to  the  Montreal  Protocol 
have  deposited  their  instruments  of  ratification,  acceptance,  or  approval.  As  of  Sep- 
tember 30th,  the  Copenhagen  Amendment  has  been  ratified  by  eight  Parties. 

If  twenty  parties  have  not  ratified  by  January  1,  the  Copenhagen  Amendment  will 
enter  into  force  on  the  ninetieth  day  following  the  date  on  which  twenty  parties 
have  ratified.  Early  ratification  by  the  United  States  will  demonstrate  our  commit- 
ment to  the  Montreal  Protocol  and  encourage  ratification  by  other  countries  whose 
implementation  of  the  control  measures  required  under  the  Amendment  is  essential 
to  achieve  effective  global  protection. 

The  Copenhagen  Amendment  and  adjustments  to  the  Montreal  Protocol  adopted 
in  1992  will,  when  implemented,  constitute  another  major  step  forward  in  protecting 
public  health  and  the  environment  from  potential  adverse  effects  of  stratospheric 
ozone  depletion.  This  is  the  second  amendment  to  the  Montreal  Protocol;  the  first 
amendment  (the  London  Amendment),  to  which  the  United  States  is  a  party,  en- 
tered into  force  on  August  10,  1992. 

The  Copenhagen  Amendment  is  the  product  of  several  months  of  negotiations 
under  the  auspices  of  the  United  Nations  Environment  Program  (UNEP).  During 
the  negotiations,  the  Department  of  State  coordinated  with  all  relevant  federal 
agencies  and  consulted  closely  with  Congress,  industry,  and  environmental  groups. 
The  principal  feature  of  the  Copenhagen  Amendment  is  the  addition  of  new  con- 
trolled substances,  namely,  HCFCs,  HBFCs  and  methyl  bromide. 

— With  respect  to  hydrochlorofiuorocarbons  (HCFCs),  consumption  would  be 
capped  in  1996,  with  interim  cuts  starting  in  2(X)4  leading  to  a  total  phase-out 
in  2030. 

— With  respect  to  hydrobromofluorocarbons  (HBFCs),  the  phase-out  date  for 
production  and  consumption  would  be  set  for  1996,  subject  to  an  exception  for 
agreed  essential  uses. 

— With  respect  to  methyl  bromide,  a  widely  used  agricultural  fumigant  with 
a  relatively  ni^  ozone-depleting  potential,  its  production  and  consumption 
would  be  subject  to  a  freeze  in  1995  at  1991  levels  with  an  exception  for  quar- 
antines and  preshipment  uses. 

The  trade  provisions  of  the  Montreal  Protocol  (Article  4)  would  be  amended  to 
treat  HBFCs  in  the  same  manner  as  the  other  substances  already  controlled.  With 
respect  to  the  other  new  controlled  substances  (HCFCs,  methyl  bromide),  the  Cop)en- 
hagen  Amendment  calls  for  the  Parties  to  consider,  by  January  1,  1996,  whether 
to  amend  the  Protocol  to  extend  the  trade  provisions  to  such  substances. 

Regarding  Parties  operating  under  Article  5  of  the  Montreal  Protocol  (certain  de- 
veloping countries),  the  Copenhagen  Amendment  provides  that,  with  respect  to  sub- 
stances already  controlled  under  the  Protocol  (i.e.,  CFCs,  halons,  other  fully  halo- 
genated  CFCs,  carbon  tetrachloride,  and  methyl  chloroform),  any  acceleration  of 
their  respective  phase-out  schedules  that  goes  beyond  those  contained  in  the  London 
Amendment  will  apply  (with  a  ten-year  grace  period)  to  such  Parties  after  a  review 
Meeting  of  the  Parties,  to  take  place  not  later  than  1995,  and  will  be  based  on  the 
conclusions  of  that  review.  With  respect  to  potential  controls  on  new  substances  (i.e., 
HCFCs,  HBFCs,  and  methyl  bromide),  the  1995  review  Meeting  of  the  Parties  will 
decide,  through  the  adjustment  procedure,  what  base  years,  control  schedules, 
phase-out  dates,  if  any,  will  apply  to  Article  5  Parties. 

Because  of  the  addition  of^  new  controlled  substances  and  new  annexes  listing 
such  substances,  the  Copenhagen  Amendment  also  contains  appropriate  conforming 
changes  throughout  the  text  of  the  Montreal  Protocol  (e.g.,  witn  respect  to  reporting 
requirements  under  Article  7). 

U.S.  IMPLEMENTATION 

The  United  States  has  the  legal  authority  to  implement  its  obligations  under  the 
Copenhagen  Amendment  under  Title  6  of  the  Clean  Air  Act,  as  amended  (including, 
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e.g.,  sections  602,  603,  604,  605,  606,  607,  614,  and  615)  .  Existing  regulations,  how- 
ever, are  not  sufficient  for  the  United  States  to  carry  out  its  obligations  under  the 
Copenhagen  Amendment.  As  such,  the  Environmental  Protection  Agency  has  pro- 
posed regulations  consistent  with  the  Clean  Air  Act,  as  amended,  and  Montreal  Pro- 
tocol, as  amended  in  London  and  Copenhagen. 

I  strongly  urge  that  you  recommend  prompt  ratification  of  the  Copenhagen 
Amendment.  Early  ratification  by  the  United  States  is  important  to  demonstrate  to 
the  rest  of  the  world  our  commitment  to  protection  and  preservation  of  the  strato- 
spheric ozone  layer  and  will  encourage  the  wide  participation  necessary  for  full  real- 
ization of  the  Amendment's  goals.  Ratification  of  the  Amendment  is  consistent  with 
U.S.  foreign  policy  and  environmental  and  economic  interests. 

In  closing,  I  would  like  to  note  and  support  UNEP  Executive  Director  Elizabeth 
Dowdeswell's  counsel  to  the  Open-Ended  Working  Group  of  the  Parties  to  the  Mon- 
treal Protocol  at  its  meeting  in  August  of  this  year:  The  Fourth  Meeting  of  the  Par- 
ties in   Copenhagen  was  considered  another  milestone  in  ozone-layer  protection 

*  *  *  Now  is  not  the  time  for  complacency  *  *  *  While  our  efforts  to  confront  the 
problem  have  been  successful  so  far,  we  cannot  relax  our  vigilance.  We  must  keep 
before  us  the  main  objective  of  our  activities — the  protection  of  the  ozone  layer, 
minimizing  the  depletion  and  thereafter  restoring  it  to  its  original  condition  as 
quickly  as  possible  through  the  phase-out  of  man-made  ozone-depleting  substances 

*  *  *  I  urge  all  of  you  to  ratify  with  dispatch  the  Amendment  that  you  adopted 
unanimously  in  Copenhagen." 

The  Chairman.  Thank  you  very  much,  indeed.  Are  there  any 
other  statements  by  Mr.  Seidel  or  Secretary  Colson?  Secretary 
Colson. 

STATEMENT  OF  AMBASSADOR  DAVID  A.  COLSON,  DEPUTY  AS- 
SISTANT SECRETARY  OF  STATE  FOR  OCEANS,  DEPARTMENT 
OF  STATE 

Ambassador  Colson.  Thank  you,  Mr.  Chairman.  I  have  prepared 
testimony  and  would  also  ask  tnat  it  be  placed  in  the  record. 

The  Chairman.  It  will  be  placed  in  the  record  as  if  read. 

Ambassador  Colson.  I  am  here  to  address  two  treaty  protocols. 
One  is  a  protocol  to  the  Convention  for  the  Protection  and  Develop- 
ment of  the  Marine  Environment  of  the  Wider  Caribbean,  also 
known  as  the  Cartagena  Convention,  to  which  the  United  States 
became  party  in  1990.  This  is  a  protocol  on  specially  protected 
areas  and  wildlife  that  we  call  the  SPAW  protocol. 

The  other  is  a  Protocol  to  the  International  Convention  for  the 
Conservation  of  Atlantic  Tunas — that  is  ICCAT — which  has  as  its 
effect  the  revision  of  Article  X  of  that  convention  pertaining  to  fi- 
nancial contributions  by  contracting  parties  to  the  work  of  the 
Commission  established  by  the  convention.  Let  me  first  address  the 
SPAW  protocol. 

The  convention  is  a  regional  framework  convention  negotiated 
under  the  auspices  of  the  United  Nations  Environment  Program, 
and  the  protocol  is  a  major  step  forward  obliging  parties  to  take 
concrete  steps  to  protect  habitat  and  wildlife  in  the  Caribbean  re- 
gion. It  requires  parties  to  establish  protected  areas  and  to  adopt 
national  measures  to  protect  wild  flora  and  fauna. 

In  our  country,  the  obligations  we  will  undertake  as  party  to  the 
protocol  can  be  met  by  existing  statutory  authority  under  such  laws 
as  the  Marine  Mammal  Protection  Act,  Endangered  Species  Act, 
and  the  Marine  Protection,  Research  and  Sanctuaries  Act,  to  name 
a  few. 

Elsewhere,  the  protocol  should  significantly  raise  the  overall 
standards  of  protection  in  the  Caribbean  region  in  a  manner  that 
complements  those  already  in  place  in  the  United  States.  This  is 
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a  very  complex  protocol,  together  with  its  annexes  on  which  more 
than  200  species  of  plants  and  animals  are  listed.  Due  to  the  com- 
plexity, it  was  understood  in  some  cases  different  treatment  in 
parts  of  the  Caribbean  for  certain  species  might  be  justified.  In  this 
regard,  the  executive  branch  intends  to  notify  the  depositary  that 
U.S.  obligations  under  the  protocol  would  not  apply  to  four  species 
of  animals  listed  in  annex  two.  These  include  the  least  tern,  the 
Audubon  shearwater,  certain  populations  of  the  wood  stork,  and 
certain  populations  of  the  brown  pelican;  and  to  two  species  listed 
in  Annex  3:  The  fulvous  whistling  duck  and  wigeon  grass. 

We  have  also  proposed  two  other  reservations.  Because  our  law 
limits  takings  of  marine  mammals,  whereas  the  protocol  could  be 
read  to  prohibit  any  such  taking,  we  propose  a  reservation  making 
clear  our  intent  to  authorize  any  taking  only  consistent  with  the 
Marine  Mammal  Protection  Act  or  the  Endangered  Species  Act.  I 
note  that  the  reservation  we  propose,  which  is  set  forth  in  my  pre- 
pared testimony,  is  slightly  different  from  that  contained  in  the 
Secretary  of  State's  report  on  this  treaty  which  was  submitted  to 
the  Senate.  We  will  follow  up  explaining  this  difference  in  a  letter 
to  the  committee. 

The  second  reservation  concerns  the  protocol's  obligations  regard- 
ing environmental  impact  assessments.  This  is,  of  course,  a  very 
important  area  which  I  know,  Mr.  Chairman,  you  are  very  inter- 
ested in.  But  the  protocol  language  could  be  read  as  going  beyond 
the  Cartagena  convention  to  require  such  assessments  on  strictly 
private  projects  rather  than  those  undertaken  through  Government 
authority.  Thus,  our  second  reservation  clarifies  that  we  will  com- 
ply with  the  protocol's  requirements  only  to  the  extent  that  they 
are  consistent  with  the  convention's  requirements. 

Finally,  we  also  intend  to  file  an  understanding  making  clear 
that  certain  exotic  species  found  in  the  United  States  such  as  the 
Muscovy  duck  and  the  common  iguana  are  not  covered  by  the  pro- 
tocol. 

Turning  now  to  the  ICCAT  protocol.  Article  10  of  the  present 
convention  sets  out  a  formula  for  calculating  the  budget  contribu- 
tions of  contracting  parties.  This  has  created  a  problem  as  the  very 
poor  developing  countries  have  been  unable  to  meet  their  obliga- 
tions, leading  to  a  commission  budget  shortfall  in  the  vicinity  of 
$700,000.  ICCAT  is  an  important  regional  fisheries  management 
organization,  and  it  is  important  that  all  relevant  countries  partici- 
pate actively  in  its  work.  Our  fishery  is  valued  at  between  $150 
and  $200  million,  and  we  need  to  make  the  commission  to  be  effec- 
tive as  possible. 

An  amendment  to  the  present  financial  structure  has  been  nego- 
tiated which  we  believe  fairly  shares  the  financial  burden  among 
the  parties.  Its  details  are  set  out  in  the  prepared  testimony.  Suf- 
fice it  to  say  that  the  U.S.  contribution  will  probably  increase  from 
about  $140,000  annually  to  about  $160,000  annually,  but  it  could 
be  less,  in  all  events  we  believe  it  can  be  accommodated  within  the 
International  Fisheries  Commission  account  administered  by  the 
State  Department. 

I  also  note  that  at  least  two  other  countries — Spain  and  France — 
contribute  more  to  the  ICCAT  budget  than  the  United  States  does. 
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Mr.  Chairman,  the  administration  urges  early  advice  and  consent 
to  these  protocols. 

I  would  be  happy  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Ambassador  Colson  follows:] 

Prepared  Statement  of  Ambassador  David  A.  Colson 

Thank  you  for  the  opportunity  to  discuss  with  you  the  Protocol  to  the  Inter- 
national Convention  for  the  Conservation  of  Atlantic  Tunas  (ICCAT)  which  would 
amend  the  Convention  to  modify  the  formula  used  to  calculate  budgetary  obligations 
of  the  parties  to  the  ICCAT.  The  Protocol  was  adopted  on  June  5,  1992  and  was 
signed  by  the  United  States  on  October  22,  1992.  The  entry  into  force  of  the  Protocol 
is  essential  to  the  long-term  viability  of  the  ICCAT  Commission,  and  the  Depart- 
ment strongly  urges  the  Senate  to  give  its  advice  and  consent  to  ratification  of  the 
Protocol. 

ICCAT  entered  into  force  in  1969  and  provides  for  the  establishment  of  a  Commis- 
sion to  promote  the  conservation  of  tuna  and  tuna-like  fish  in  the  Atlantic  Ocean. 
The  present  Contracting  Parties  are:  Angola,  Benin,  Brazil,  Canada,  Cape  Verde, 
Equatorial  Guinea,  France,  Gabon,  Ghana,  Guinea,  Ivory  Coast,  Japan,  Korea,  Mo- 
rocco, Portugal,  the  Russian  Federation,  Sao  Tome  and  Principe,  South  Africa, 
Spain,  United  States,  Uruguay,  and  Venezuela. 

The  Commission  has  an  accumulated  debt  of  over  $700,000  due  to  the  inability 
of  some  of  its  very  poor  member  states  to  meet  their  obligations  to  contribute  to  the 
annual  budget  of  the  Commission.  At  a  Conference  of  Plenipotentiaries  of  the  States 
Party  to  the  Convention,  held  in  Madrid  June  4-5,  1992,  a  Protocol  was  adopted 
which,  along  with  a  new  financial  contribution  scheme  to  be  set  forth  in  the  ICCAT 
Financial  Regulations,  amends  the  Convention  in  such  a  way  as  to  reduce  the  con- 
tributions of  the  developing  countries  to  make  it  easier  for  them  to  meet  their  as- 
sessments. Under  the  present  financial  scheme,  member  country  contributions  are 
based  on  tuna  production  and  on  membership  on  the  Commission's  panels,  which 
are  responsible  for  formulating  management  recommendations.  The  Protocol  and 
the  new  financial  contribution  scheme  will  include  GNP  per  capita  as  an  additional 
element  in  determining  the  assessments,  with  the  poorer  nations  responsible  for  a 
smaller  percentage  of  the  Conrunission's  budget. 

The  Protocol  shall  enter  into  force  after  it  is  ratified  by  three-quarters  of  the  Con- 
tracting Parties,  so  long  as  these  three-quarters  include  all  of  the  Parties  classified 
by  the  United  Nations  as  developed  market  economy  countries.  Thus,  ratification  by 
the  United  States  is  necessary  in  order  for  the  Protocol  to  enter  into  force. 

U.S.  commercial  and  recreational  fisheries  on  the  resources  covered  by  ICCAT  are 
valued  at  approximately  $150  million  annually,  and  it  is  in  the  U.S.  interest  to  have 
ICCAT  be  a  strong  multilateral  conservation  institution.  The  Protocol  amending  the 
budget  scheme  is  necessary  to  ensure  the  continued  viability  of  the  organization. 
Following  entry  into  force  of  the  Protocol,  the  annual  U.S.  contribution  to  ICCAT 
will  increase  from  $140,000  to  approximately  $160,000.  However,  this  increase  will 
not  require  any  additional  increase  in  the  overall  budget  for  U.S.  participation  in 
international  fisheries  organizations. 

Mr.  Chairman,  it  is  in  the  best  interests  of  the  United  States  to  do  all  we  can 
to  ensure  that  ICCAT  is  an  effective  organization  for  the  conservation  and  manage- 
ment of  the  highly  migratory  tuna  and  tuna-like  resources  of  the  Atlantic  Ocean. 
The  U.S.  has  valuable  fisheries  for  species  under  the  auspices  of  ICCAT,  and  we 
have  as  well  a  broader  interest  in  ensuring  that  the  highly  migratory  fisheries  re- 
sources in  the  Atlantic  Ocean  are  efiectively  conserved  and  managed.  ICCAT  is  the 
right  organization  to  accomplish  this  task.  Virtually  all  of  the  countries  involved  in 
the  Atlantic  highly  migratory  fisheries  are  ICCAT  members,  and  the  Convention  is 
structured  to  provide  for  the  adoption  of  binding  conservation  and  management 
measures  which  would  apply  to  all  relevant  fisheries  species  throughout  their  mi- 
gratory range.  The  Conrunission's  budgetary  problems  need  to  be  resolved  if  ICCAT 
is  to  be  all  effective  organization.  The  Protocol  to  the  Convention  which  is  now  be- 
fore the  Senate  for  its  advice  and  consent  to  ratification  is  crucial  to  the  long-term 
viability  of  ICCAT.  We  urge  the  Committee  to  support  the  Protocol. 

The  Chairman.  Is  there  anv  evidence  in  connection  with  the 
Montreal  protocol,  is  there  much  evidence  to  the  effect  that  it  is  not 
being  complied  with  now? 

Mr.  Smith.  On  the  contrary.  I  think  that  we  do  have  a  lot  of  evi- 
dence that  the  compliance  is  good.  The  chemicals  in  question  are 
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being  phased  out  at  rates  faster,  in  general,  than  the  schedules  call 
for  in  the  Montreal  protocol.  I  do  not  know  if  Mr.  Seidel  might 
want  to  add  some  detail  to  that. 

Mr.  Seidel.  If  I  may,  one  way  to  confirm  the  fact  that  these 
chemicals  are,  in  fact,  being  phased  out  is  the  actual  measurements 
from  the  atmosphere.  Just  a  few  months  ago  an  article  was  pub- 
lished in  the  scientific  literature  by  some  NOAA  scientists  which, 
in  fact,  confirmed  that  the  rate  of  growth  of  CFC-11  and  CFC-12 
in  the  atmosphere  had  significantly  slowed.  So  that  is  very  strong 
confirmation,  independent  confirmation,  of  the  actual  reporting  of 
data  as  required  under  the  Montreal  protocol  by  individual  coun- 
tries. 

The  Chairman.  I  would  be  interested  in  your  assessment  of  our 
experience  with  the  Montreal  protocol,  what  lessons  can  be  drawn 
from  the  process  for  the  convention  and  for  other  treaties.  In  other 
words,  can  this  serve  as  a  bellringer  for  other  treaties? 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  think  there  are  manv 
important  lessons  that  we  can  learn  from  the  Montreal  protocol. 
The  situations  are  different.  In  climate  change,  for  example,  you 
are  dealing  not  with  a  specific  class  of  chemicals  and  a  limited 
number  of  producers  but  with  a  much  more  pervasive  problem.  But 
at  the  same  time,  in  my  view,  it  is  important  that  the  Montreal 
protocol  has  shown  that  it  is  necessary  to  realize  you  do  not  have 
all  the  answers  the  first  time  you  take  a  run  at  one  of  these  prob- 
lems. You  need  to  set  up  a  procedure  for  coming  back  to  it  and 
looking  at  the  latest  science  and  doing  it  every  year  and  making 
sure  that  if  there  is  reason  to  move  more  rapidly  that  you  do  it. 
And  I  think  that  has  been  one  of  the  great  strengths  of  the  Mon- 
treal protocol,  and  that  lesson  was  learned  in  what  we  are  doing, 
for  example,  in  the  climate  change  convention,  looking  at  annual 
programs  which  will  be  subject  to  review.  So  that  lesson  is  very  im- 
portant. 

Another  lesson  that  I  believe  is  critical  is  the  demonstrated  need 
in  dealing  with  this  kind  of  global  environmental  problem  to  find 
a  way  for  the  developing  and  the  developed  countries  to  work  to- 
gether constructively  and  positively.  We  have  done  that  in  the 
Montreal  protocol  and  it  is  necessary  if  we  are  really  going  to  really 
come  to  grips  with  any  of  these  broader  problems. 

The  Chairman.  Thank  you.  We  have  briefly  covered,  then,  as  I 
read,  a  rather  confused  agenda  here,  the  Convention  of  the  Limita- 
tion of  International  Sale  of  Goods,  the  Protocol  to  the  Convention 
on  Atlantic  Tunas,  the  Protocol  to  the  Marine  Environment  of  the 
Wider  Caribbean  and  the  Amendment  to  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone  Layer,  is  that  correct? 

Mr.  Smith.  Yes. 

Ambassador  CoLSON.  Yes. 

The  Chairman.  Returning  to  the  Protocol  to  the  Conservation  of 
Atlantic  Tunas  Convention,  do  you  have  a  further  statement  in 
connection  with  that? 

Ambassador  Colson.  No,  sir.  I  do  not  have  an  additional  state- 
ment. The  prepared  statement  goes  into  considerable  detail  on  the 
changes  in  the  financial  regulations  that  are  being  required  under 
this  amendment.  We  think  it  is  important  to  create  a  little  bit  of 
flexibility  in  respect  of  this  financial  burden  on  the  developing 
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countries  so  that  we  can  ensure  their  full  participation  in  this  im- 

Eortant  international  organization  and  it  really  will  not  add  any 
udget  burden  in  the  international  fisheries  account  to  accommo- 
date this  amendment. 

The  Chairman.  I  appreciate  the  desire  to  see  our  conventions 
commission  put  on  sound  financial  basis.  Nevertheless,  critics 
might  argue  that  the  United  States  is  just  picking  up  the  tab  for 
Nations  that  do  not  want  to  pay  their  agreed  dues.  What  would  be 
your  response  to  that  criticism. 

Ambassador  CoLSON.  Mr.  Chairman,  I  think  that  an  examination 
of  the  developing  countries  that  are  in  arrears,  would  find  that 
they  are  some  of  the  poorest  countries  in  the  world.  Many  of  these 
are  African  Coastal  States,  and  I  believe  that  generally  speaking 
you  would  find  that  these  are  not  the  countries  that  we  are  con- 
cerned about  violating  some  of  the  rules  of  this  organization.  Those 
countries  have  paid  their  dues  in  full,  and  are  not  these  small  Afri- 
can countries  that  we  need  in  the  organization. 

The  Chairman.  There  will  be  further  questions  and  the  record 
will  be  kept  open  until  the  end  of  the  week.  I  think  we  have  cov- 
ered the  areas  that  you  and  Mr.  Seidel,  Mr.  Smith,  and  Secretary 
Colson  came  up  to  be  prepared  for,  so  you  might  be  excused  now. 
And  I  believe  that  Mr.  Borek  has  now  joined  us.  Mr.  Borek? 

STATEMENT  OF  TED  A.  BOREK,  ASSISTANT  LEGAL  ADVISER, 
DEPARTMENT  OF  STATE  ACCOMPANIED  BY:  MICHAEL 
JAKUB,  THE  DIRECTOR  OF  SPECIAL  PRODUCTS  FOR  THE 
OFFICE  OF  THE  COORDINATOR  FOR  COUNTER  TERRORISM 
AT  THE  DEPARTMENT  OF  STATE;  DR.  JOSEPH  LANNON  OF 
THE  U.S.  ARMY'S  ARMAMENT  RESEARCH  AND  DEVELOP 
COMMAND  AT  PICATINNY  ARSENAL,  NJ;  AND  MR.  JACK  PAT- 
TERSON, THE  ASSOCIATE  CHIEF  COUNSEL,  FIREARMS  AND 
EXPLOSIVES,  OF  THE  BUREAU  OR  ALCOHOL,  TOBACCO,  AND 
FIREARMS 

Mr.  Borek.  Thank  you,  Mr.  Chairman.  I  wish,  first  of  all,  to  ex- 
press my  regret  for  any  inconvenience  we  may  have  caused  the 
committee  this  morning  by  not  being  here  promptly  at  the  begin- 
ning of  the  hearing.  There  was  a  misunderstanding  on  our  part, 
and  as  I  say,  we  apologize. 

The  Chairman.  Absolutely. 

Mr.  Borek.  Mr.  Chairman,  I  want  to  thank  you  for  the  oppor- 
tunity to  appear  and  testify  in  support  of  the  Convention  on  the 
Marking  of  Plastic  Explosives  for  the  Purpose  of  Detection.  I  am  ac- 
companied by  Michael  Jakub,  the  Director  of  Special  Products  for 
the  Office  of  the  Coordinator  for  Counterterrorism  at  the  Depart- 
ment of  State;  Dr.  Joseph  Lannon  of  the  U.S.  Army's  Armament 
Research  and  Develop  Command  at  Piketinny  Arsenal,  N.J.;  Mr. 
Jack  Patterson,  the  Associate  Chief  Counsel,  Firearms  and  Explo- 
sives, of  the  Bureau  or  Alcohol,  Tobacco,  and  Firearms. 

Mr.  Chairman,  I  have  a  prepared  statement.  If  you  wish,  I  would 
be  happy  to  enter  it  into  the  record  and  to  summarize  instead. 

The  Chairman.  It  will,  without  objection,  be  inserted  in  the 
record. 

Mr.  Borek.  I  have  then,  Mr.  Chairman,  a  very  brief  summary 
statement  to  make. 
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Mr.  Chairman,  the  tragic  destruction  of  Pan  Am  flight  103  in  De- 
cember 1988,  and  UTA  flight  772  10  months  later,  bv  virtually 
undetectable  plastic  explosives  in  terrorist  hands  formed,  the  impe- 
tus for  the  Convention  on  the  Marking  of  Plastic  Explosives  for  de- 
tection that  you  now  have  before  you.  Negotiated  under  the  aus- 
pices of  the  International  Civil  Aviation  Organization,  or  ICAO, 
with  the  full  support  of  the  United  Nations  Security  Council  and 
General  Assembly,  the  convention  aims  to  meet  this  terrorist 
threat  by  requiring  that  plastic  explosives  manufactured  in  the  ter- 
ritory of  the  State  party  be  marked  with  a  chemical  substance  in 
order  to  enhance  their  detectability  by  readily  available  chemical  or 
canine  methods,  and  by  requiring  strict  control  over  the  import,  ex- 
port, possession,  and  disposition  of  both  marked  and  unmarked 
plastic  explosives.  At  the  same  time,  the  convention  takes  into  ac- 
coimt  the  special  requirements  and  circumstances  of  plastic  explo- 
sives used  by  military  forces. 

The  convention  also  establishes  an  International  Explosives 
Technical  Commission  composed  of  from  15  to  19  experts  in  the 
field  of  explosives  manufacture,  detection,  and  research  appointed 
by  the  Council  of  the  International  Civil  Aviation  Organization 
from  among  persons  nominated  by  States  party  to  the  convention. 
The  Commission's  job  is  to  evaluate  technical  developments  in  the 
manufacture,  marking,  and  detection  of  plastic  explosives  and  to 
suggest  amendments  to  the  convention's  technical  annex,  which 
annex  among  other  things  identifies  the  chemical  compounds  to  be 
used  in  the  marking  of  plastic  explosives. 

Since  the  convention  was  signed  in  March  of  1991,  the  Depart- 
ment of  Defense  has  been  conducting  extensive  tests  to  determine 
which  of  the  four  chemical  agents  currently  listed  in  the  technical 
annex  to  the  convention  would  best  meet  the  criteria  we  had  set. 
Those  criteria  are  that  the  agent,  the  chemical  agent,  that  is,  not 
pose  health  or  other  risks  to  workers  engaged  in  the  explosives  in- 
dustry, that  it  not  appreciably  affect  the  cost  of  manufacture  or  the 
explosive  characteristics  of  the  explosives  into  which  it  is  intro- 
duced, and  that  it,  in  fact,  be  detectable  by  existing  mechanical  or 
canine  means.  That  testing  program  has  lead  to  the  selection  of  a 
compound  known  as  2,3-dimethyl-2,3-dinitrobutane,  or  DMNB,  as 
the  marking  agent  of  choice  for  the  United  States. 

Mr.  Chairman,  it  is  worth  pointing  out  what  this  convention 
would  not  do.  It  would  not  make  violations  of  its  provisions  an 
international  crime.  That  is,  it  does  not  provide  for  the  prosecution 
or  extradition  of  offenders.  It  does  not  require  that  States  parties 
require  and  install  the  means  of  detecting  marked  plastic  explo- 
sives. And  it  does  not  require  the  tagging  of  explosives  for  the  pur- 
pose of  post-blast  identification. 

Mr.  Chairman,  the  United  States  has  been  an  enthusiastic  sup- 
porter of  the  convention  from  the  very  beginning  and  participated 
very  actively  in  its  negotiation  at  all  stages.  The  convention  pro- 
vides, in  our  view,  for  as  universal  and  simple  a  legal  regime  as 
possible,  one  that  is  designed  to  secure  acceptance  by  as  many 
States  as  possible.  It  was  in  this  regard,  Mr.  Chairman,  in  our  view 
extremely  important  that  the  convention  be  acceptable  to,  and  ac- 
cepted by,  as  many  States  as  possible  in  order  to  ensure  as  wide- 
spread a  reach  as  it  could  have,  and  at  the  same  time  ensure  uni- 
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formitv  of  application  so  that  an  explosive  marked  in  accordance 
with  tne  requirements  of  the  convention  would  be  detectable,  ideal- 
ly and  eventually,  on  a  global  basis. 

The  regime  of  the  convention  imposes  no  dangers  or  burdens,  ei- 
ther technical  or  economic,  on  the  explosives  manufacturing  indus- 
try. Indeed,  the  industry  has  been  consulted  throughout  the  devel- 
opment and  negotiation  of  the  convention  and  it  is  our  understand- 
ing that  the  explosive  industry  supports  its  ratification  by  the  Unit- 
ed States. 

Finally,  Mr.  Chairman,  the  convention  will  require  implementing 
legislation  in  order  to  make  its  requirements  part  of  U.S.  law  and 
regulation  applicable  to  explosives.  That  legislation  was  introduced 
on  September  17. 

To  sum  up,  Mr.  Chairman,  we  consider  this  to  be  an  extremely 
important  convention  within  its  scope,  as  yet  another  tool  in  the 
struggle  against  international  terrorism.  Indeed,  we  expect  that  the 
convention,  when  fully  into  play,  will  achieve  its  intended  goals  of 
ensuring  against,  and  indeed  preventing,  terrorist  acts  using  plas- 
tic explosives.  We  therefore  urge  the  committee  to  take  early  and 
favorable  action  on  this  convention. 

I  will  be  pleased  to  respond  to  any  questions  that  you  or  the  com- 
mittee might  have.  Thank  you. 

[The  prepared  statement  of  Mr.  Borek  follows:] 

Prepared  Statement  of  Ted  A.  Borek 

Mr.  Chairman:  I  am  pleased  to  appear  before  you  today  to  testify  in  support  of 
the  convention  on  the  Marking  of  Plastic  Explosives  for  the  Purpose  of  Detection. 
I  am  accompanied  by  Michael  Jakub,  Director  of  Special  Projects  for  the  Office  of 
the  Coordinator  for  Counterterrorism,  Dr.  Joseph  Lannon  of  the  U.S.  Army's  Arma- 
ment Research  and  Development  Command  at  the  Picatinny  Arsenal,  and  Jack  Pat- 
terson, Associate  Chief  Counsel  (Firearms  and  Explosives)  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Mr.  Chairman,  the  Convention  represents  an  important  achievement  in  inter- 
national cooperation  in  responding  to  the  threat  posed  to  the  safety  and  security  of 
international  civil  aviation  by  virtually  undetectahle  plastic  explosives  in  the  hands 
of  terrorists.  This  effort  also  will  help  protect  public  buildings  against  plastic  explo- 
sives. Such  explosives  were  used  in  the  tragic  destruction  of  Pan  Am  flight  103  over 
Lockerbie,  Scotland  in  December  1988,  and  of  UTA  flight  772  in  September  1989. 
Briefly  put,  the  Convention  addresses  this  threat  by  requiring  that  plastic  explo- 
sives be  marked  with  a  substance  in  order  to  enhance  their  detectability  and  by  re- 
quiring that  unmarked  plastics  explosives  be  strictly  controlled. 

BACKGROUND 

In  the  aftermath  of  the  Pan  Am  103  tragedy  the  United  States  and  its  principal 
allies  in  the  war  against  terrorism  accelerated  the  search  for  ways  to  mobilize  the 
international  community  to  develop  means  to  limit  the  threat  presented  by  plastic 
explosives  to  international  civil  aviation.  These  efforts  focused  on  the  need  for  a 
legal  regime  aimed  at  the  detection  of  such  explosives,  and  on  the  International 
Civil  Aviation  Organization  [ICAOJ  as  the  venue  for  the  development  of  such  a  legal 
regime. 

Work  began  in  the  ICAO  Council  in  January  1989,  and  by  the  end  of  that  year 
had  progressed  so  that  the  ICAO  Legal  Committee  could  prepare  a  draft  convention. 
On  July  25,  1990,  the  secretary  General  of  ICAO  invited  member  States  to  a  diplo- 
matic conference  to  negotiate  and  adopt  a  final  text  on  the  basis  of  the  Legal  Com- 
mittee's draft.  The  diplomatic  conference  convened  in  Montreal  on  February  12, 
1991,  and  adopted  the  Convention  on  March  1,  1991.  The  United  States,  which  was 
among  the  foremost  proponents  of  the  Convention  and  most  active  participants  in 
its  negotiation,  signed  the  Convention  on  that  date. 

The  United  States  approached  the  negotiations  with  certain  considerations  in 
mind,  among  them  that  in  order  to  achieve  its  intended  result,  any  such  agreement 
would  have  to  (1)  be  accepted  by  as  many  States  as  possible;  (2)  provide  for  as  uni- 
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versal  and  as  simple  a  detection  regime  as  possible;  (3)  take  into  account  the  special 
circumstances  and  needs  of  military  and  police  forces;  and  (4)  impose  no  dangers 
or  burdens,  technical  or  economic,  on  the  explosives  manufacturing  industry. 

The  resulting  Convention  fully  meets  all  those  objectives.  It  provides  for  an  effec- 
tive control  regime  that  can  be  relatively  cheaply  implemented  by  all  countries,  and 
that  will  not  impede  the  use,  production  or  development  of  plastic  explosives  in  their 
numerous  legitimate  military,  police  and  industrial  applications. 

THE  CONVENTION 

If  I  may,  Mr.  Chairman,  I  would  like  now  briefly  to  summarize  the  main  features 
of  the  Convention. 

The  Convention  consists  of  two  parts:  the  Convention  itself,  and  a  Technical 
Annex  which  is  an  integral  part  of  the  Convention.  I  will  use  the  term  "Convention" 
to  refer  to  the  two  parts  together. 

The  Convention  applies  with  respect  to  the  manufacture,  possession,  use  and  im- 
portation and  exportation  of  so-called  plastic  explosives,  including  explosives  in 
flexible  or  sheet  form. 

Parties  are  subject  to  a  cluster  of  obligations  designed  to  ensure  effective  control 
over  unmarked  plastic  explosives  in  their  respective  territories.  An  "unmarked" 
plastic  explosive  is  one  that  has  not  had  introduced  into  it  one  of  the  detection 
agents  described  in  the  Technical  Annex.  Generally  speaking,  each  party  must, 
among  other  things: 

— take  necessary  and  effective  measures  to  prohibit  and  prevent  the  manufac- 
ture of  unmarked  plastic  explosives; 

— take  necessary  and  effective  measures  to  prevent  the  movement  of  un- 
marked plastic  explosives  into  or  out  of  its  territory; 

— take  necessary  measures  to  exercise  strict  and  effective  control  over  posses- 
sion and  transfer  of  unmarked  explosives  made  or  imported  prior  to  the  entry 
into  force  of  the  Convention; 

— take  necessary  measures  to  ensure  that  all  stocks  of  such  unmarked  explo- 
sives not  held  by  the  mihtary  or  police  are  destroyed  or  consumed,  marked  or 
rendered  permanently  ineffective,  within  three  years; 

— take  necessary  measures  to  ensure  that  unmarked  plastic  explosives  held 
by  the  military  or  police,  are  destroyed  or  consumed,  marked  or  rendered  per- 
manently ineffective,  within  fifteen  years;  and 

— take  necessary  measures  to  ensure  the  destruction,  as  soon  as  possible,  of 
any  unmarked  explosives  manufactured  after  the  date  of  entry  into  force  of  the 
Convention  for  that  State. 

I  should  take  care  to  point  out,  Mr.  Chairman  that  there  are  two  categories  of 
unmarked  plastic  explosives  to  which  these  rules  do  not  apply:  explosives  that  are 
incorporated  as  integral  parts  of  a  military  device  (such  as  a  mine  or  shell),  and 
limited  quantities  required  solely  for  research,  testing,  training  and  forensic  science 
purposes.  Thus,  the  15-year  rule  will  not  apply  to  unmarked  plastics  explosives  inte- 
grally incorporated  in  a  military  device  in  such  a  way  that  their  removal  is  not  fea- 
sible as  a  practical  matter,  similarly,  the  prohibition  on  the  manufacture  of  un- 
marked plastic  explosives  will  not  apply  to  materials  destined  for  integral  incorpora- 
tion in  military  devices  for  three  years,  in  order  among  other  things  to  allow  for  the 
completion  of  outstanding  procurement  contracts. 

The  Convention  also  establishes  an  International  Explosives  Technical  Commis- 
sion, consisting  of  from  IS  to  19  explosive  experts  appointed  to  3-year  renewable 
terms  by  the  ICAO  Council  from  among  persons  nominated  by  the  parties  to  the 
Convention.  The  Commission  must  meet  at  least  annually  to  evaluate  technical  de- 
velopments relating  to  the  manufacture,  marking  and  detection  of  explosives,  and 
to  report  its  findings  through  the  ICAO  Council  to  the  parties  and  to  relevant  inter- 
national organizations. 

One  of  the  larger  problems  faced  in  negotiating  the  Convention  was  finding  a  way 
to  reconcile  the  uniformity  of  standards  essential  to  the  global  detectability  of 
mariced  explosives,  with  the  likely  need  to  take  into  account  future  technological  de- 
velopments. This  reconciliation  was  achieved  by  providing  for  a  special  "tacit" 
amending  procedure  applicable  to  the  Technical  Annex. 

To  summarize  this  procedure,  amendments  to  the  Technical  Annex  would  be  pro- 
posed by  the  ICAO  Council,  on  the  recommendation  of  the  Commission. 

Parties  would  then  have  90  days  to  transmit  comments  to  the  Commission 
through  the  Council.  The  Commission  must  consider  them  and  report  back  to  the 
Council,  and,  upon  due  consideration,  formally  propose  the  amendment  to  the  par- 
ties for  adoption. 
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Thereafter,  the  amendment  will  be  deemed  to  have  been  adopted  unless  five  or 
more  parties  have  objected  in  writing  to  the  Council  within  90  days,  and  wiE  enter 
into  force  for  non-objecting  States  180  days  thereafter  or  after  such  other  period  as 
the  Council  may  prescribe.  In  the  event  five  or  more  parties  object  to  a  proposed 
amendment,  the  Council  must  return  it  to  the  Commission  for  further  consideration. 
The  Council  also  may  call  a  diplomatic  conference.  Unlike  amendments  to  the  Con- 
vention itself,  amenoments  to  the  Technical  Annex  would  not  be  submitted  to  the 
Senate  for  advice  and  consent. 

This  tacit  amendment  procedure  was  designed  to  provide  flexibility  for  the  adop- 
tion, on  an  expedited  and  universal  basis,  of  important  amendments  designed  to 
keep  the  Convention  current  with  technological  developments.  The  United  States  is 
party  to  a  number  of  treaties,  particularly  in  the  fields  of  the  environment  and  safe- 
ty of  life  at  sea,  which  have  successfully  employed  the  tacit  amendment  procedure 
to  expedite  needed  amendments  to  technical  annexes  and  regulations. 

The  Convention  also  calls  upon  the  parties  to  supply  the  Conmiission  with  infor- 
mation that  would  help  in  the  discharge  of  its  functions,  and  to  advise  the  ICAO 
Council  of  the  measures  that  they  have  taken  to  implement  the  Convention. 

With  particular  regard  to  detection  agents,  Mr.  Chairman,  our  concerns  were  that 
the  marking  agent  to  be  introduced  into  plastic  explosives  in  the  course  of  their 
manufacture  would  pose  no  health  or  other  risks  to  workers,  would  not  appreciably 
affect  the  costs  of  manufacture,  would  not  afi'ect  the  explosive  characteristics  of  the 
material  into  which  it  is  introduced,  and  would  in  fact  be  detectable  by  existing  me- 
chanical and  canine  means.  Since  March  1991,  the  Department  of  Defense  has  been 
conducting  an  extensive  testing  program  to  determine  whether  these  standards 
would  be  met  by  one  of  the  marking  agents  identified  in  the  Technical  Annex  to 
the  Convention.  That  program  has  now  been  completed,  and  the  agent  selected  (2,3 
dimethyl-2,3  dinitrobutane,  or  DMNB)  has  satisfied  all  relevant  criteria. 

We  have  kept  in  close  touch  with  the  industry  through  the  Institute  of  Makers 
of  Explosives  and  they  have  provided  support  and  cooperation  for  this  Convention. 

In  passing,  Mr.  Chairman,  I  would  like  to  note  that  the  U.S.  was  able  to  quickly 
start  its  portion  of  the  research  on  a  marking  agent  by  using  the  Department's 
counterterrorism  research  and  development  program  funds.  This  interagency  Tech- 
nical Support  Working  Group  (TSWG)  program  enabled  us  to  provide  on  a  timely 
basis  the  start-up  money  for  the  U.S.  research.  Although  this  meant  delaying  other 
previously  planned  research  projects  at  a  time  when  the  program  was  undergoing 
sharp  funding  cuts  in  the  Department's  budget,  this  was  an  extremely  important 
priority.  Through  another  R&D  project  funded  by  the  TSWG,  the  capabilities  of  ex- 
isting, commercial  vapor  detectors  were  modified  to  enhance  their  ability  to  detect 
both  plastic  explosives  and  the  marking  agents  identified  in  the  Convention. 

About  a  dozen  other  countries  also  conducted  research  into  identifying  the  most 
suitable  maricing  chemicals.  By  sharing  the  work  and  notes,  the  international  com- 
munity was  able  to  identify  on  an  expedited  basis  the  four  chemicals  that  were 
eventually  cited  in  the  Convention. 

Now  that  I  have  described  the  main  features  of  what  the  Convention  does,  it  is 
important  to  note  what  the  Convention  does  not  do. 

The  Convention  does  not  make  the  possession  of  unmarked  plastic  explosives  in 
a  manner  contrary  to  the  Convention,  or  any  other  matter  prohibited  by  the  Con- 
vention, an  international  crime.  The  Conference  considered  whether  that  should  be 
done,  and  concluded  that  it  should  not,  for  the  reason  that  the  possession  of  un- 
marked explosives  is  not  in  and  of  itself  a  heinous  matter.  The  use  of  explosives — 
mariced  or  unmarked — against  the  safety  of  international  civil  aviation  is,  of  course, 
a  matter  of  a  different  order  and  has  been  already  criminalized  under  other  inter- 
national instruments. 

The  Convention  also  does  not  require  that  Contracting  Parties  acquire  or  estab- 
lish means  of  detecting  plastic  or  sheet  explosives.  The  state  of  detection  technology 
at  the  time  work  began  on  the  Convention  would  have  made  such  an  obligation 
largely  pointless,  and  we  considered  it  better  to  concentrate  on  the  problem  of  mark- 
ing itself,  in  the  expectation  that  parallel  work  on  detection  systems  would  produce 
significant  advances,  as  indeed  it  has. 

Lastly,  Mr.  Chairman,  the  Convention  imposes  no  obligation  whatsoever  in  re- 
spect of  ensuring  post-blast  identification  of  plastic  or  sheet  explosives. 

The  Convention  will  enter  into  force  on  the  60th  day  following  the  deposit  with 
ICAO  of  the  35tii  instrument  of  ratification,  acceptance,  approvalor  accession,  pro- 
vided that  at  least  five  of  the  States  concerned  nave  each  declared  themselves  to 
be  a  "producer  State".  The  purpose  of  this  requirement  is  to  ensure  the  efTectiveness 
of  the  Convention  by  requiring  that  a  significant  number  of  States  that  engage  in 
the  production  of  plastic  explosives  are  party  to  it  upon  its  entry  into  force. 
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Legislation  necessary  to  implement  the  Convention  was  submitted  to  the  Con- 
gress on  September  17. 

Allow  me  to  express  my  appreciation,  Mr.  Chairman,  for  this  opportunity  to  speak 
on  behalf  of  early  Senate  action  on  the  Convention.  I  would  be  pleased  to  respond 
to  any  questions  that  you  or  members  of  the  Committee  may  have. 

Thank  you. 

The  Chairman.  Would  this  treaty  have  any  bearing  on  the 
Lockerbie  disaster? 

Mr.  BoREK,  It  certainly  does,  Mr.  Chairman,  in  the  sense  that 
the  Lockerbie  disaster  was  caused  by  undetected  plastic  explosives, 
and  it  is  the  purpose  of  the  convention  to  require,  in  essence,  that 
plastic  explosives  be  made  detectible. 

The  Chairman.  Can  you  explain  how  it  is  that  dogs,  that  ca- 
nines, can  detect  plastic  explosives? 

Mr.  BoREK.  I  would,  I  think,  defer  to  Mr.  Jakub  on  that. 

The  Chairman.  You  might  introduce  your  colleagues  who  are 
with  you. 

Mr.  BoREK.  Mr.  Mike  Jakub,  as  the  Director  of  Special  Projects 
for  the  Office  of  the  Coordinator  of  Counterterrorism  at  the  Depart- 
ment of  State,  is  a  much  better  technical  expert  than  I  am. 

The  Chairman.  And  your  other  two  colleagues? 

Mr.  Borek.  This  is  Mr.  Jack  Patterson  on  my  left,  the  Associate 
Chief  Counsel — Firearms  and  Explosives — of  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  of  the  Treasury,  and  on  Mr.  Jakob's  right 
is  Dr.  Joseph  Lannon  of  the  Army's  Armament  Research  and  De- 
velop Command  at  Picatinny  Arsenal  in  New  Jersey. 

The  Chairman.  Thank  you. 

Mr.  Jakub.  Thank  you.  Senator.  The  question  was  how  can  ca- 
nines detect  the  explosives,  I  believe.  Canines  can  be  trained  be- 
cause of  their  olfactory  capabilities,  very  sensitive  olfactory  capa- 
bilities, to  smell  the  marking  agents  that  will  be  introduced  into 
the  plastic  explosives.  They  can  also  be  trained  to  detect  the  plastic 
explosives  themselves.  It  is  a  very  detailed  training  program,  one 
that  takes  a  great  amount  of  time.  It  has  been  demonstrated  by  the 
Connecticut  State  Police  Department  using  dogs  under  a  program 
that  was  partially  funded  by  our  Department  of  State's 
Antiterrorism  Assistance  Program. 

The  Chairman.  Just  out  of  curiosity,  how  long  does  it  take  to 
train  a  dog  for  this  purpose. 

Mr.  Jakub.  The  training  period  ran  about  30  days. 

The  Chairman.  How  long? 

Mr.  Jakub.  Around  30  days. 

The  Chairman.  Have  objections  been  raised  to  the  convention  by 
industries  involved  in  the  manufacture  of  plastic  explosives? 

Mr.  Borek.  No,  Mr.  Chairman.  Indeed,  as  I  noted,  we  have  care- 
fully consulted  throughout  with  U.S.  industry  through  its  primary 
spokesmen,  the  Institute  for  the  Makers  of  Explosives  which  rep- 
resents the  United  States  and  Canadian  explosives  industry.  The 
industry  made  known  to  us  its  concerns  regarding  safety  and  cost, 
and  as  I  say,  we  consulted  them  throughout.  They  have  reviewed 
the  results  of  the  work  in  producing  the  convention,  and  it  is  our 
understanding,  Mr.  Chairman,  that  the  industry  certainly  supports 
ratification  of  this  convention. 

The  Chairman.  Bv  all  reports,  there  are  large  quantities  of  plas- 
tic explosives  already  on  the  world  market,  presumably  much  of  it 
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in  the  hands  of  terrorists  or  potential  terrorists.  Are  there  provi- 
sions in  the  enabHng  legislation  that  will  lead  to  the  removal  of  un- 
marked plastic  explosives  from  the  world  market? 

Mr.  BoREK.  Mr.  Chairman,  if  I  may  say  so,  we  really  have  no 
way  of  precisely  knowing  the  quantity  of  plastic  explosives  in  the 
hands  of  terrorists.  Of  course,  there  are  substantial  quantities  of 
plastic  explosives  out  there.  For  the  United  States,  it  is  principally 
the  military  that  has  the  inventory  of  such  explosives.  In  any  case, 
the  enabling  legislation's  prohibitions  on  importations  and  expor- 
tation of  unmarked  plastic  explosives  will  help  reduce  the  world 
market  in  such  explosives. 

The  legislation  that  we  have  introduced  would  pi*ovide  an  abso- 
lute prohibition  on  importation  of  unmarked  plastic  explosives  into 
the  United  States,  on  the  exportation  of  unmarked  plastic  explo- 
sives from  the  United  States,  and  on  the  manufacture  of  unmarked 
plastic  explosives  after  the  effective  date  of  the  act.  The  15-year  ex- 
emption for  Federal  law  enforcement  agencies  and  the  military — 
an  exemption,  by  the  way,  that  is  both  in  the  statute  and  in  the 
convention — does  not  affect  these  prohibitions  since  the  exemption 
applies  only  to  plastic  explosives  which  were  imported  into  or  man- 
ufactured in  the  United  States  prior  to  the  effective  date. 

The  legislation  would  also  prohibit  the  possession  and  transfer  of 
unmarked  plastic  explosives,  with  the  same  15-year  exemption  for 
Federal  law  enforcement  agencies  and  the  military  after  the  effec- 
tive date. 

The  Chairman.  When  you  say  unmarked,  that  means  with  a 
smell  that  can  be  detected  or  does  it  mean  a  color?  How  is  it  un- 
marked? 

Mr.  BoREK.  To  mark  a  plastic  explosive  within  the  regime  of  the 
convention,  Mr.  Chairman,  means  to  have  introduced  into  it  a 
chemical  agent  for  the  purpose  of  detection.  It  does  not  affect  the 
color  or  any  other  characteristic  of  the  explosive  except,  indeed,  its 
smell,  to  put  it  not  too  simply. 

The  Chairman.  Just  to  get  the  feeling  of  it,  a  full  glass  of  water, 
this  volume  [indicating],  what  would  be  the  explosive  force  if  this 
were  a  plastic  explosive? 

Mr.  BoREK.  I  think  perhaps  Dr.  Lannon  could  best  answer  that. 

Dr.  Lannon.  The  Lockerbie  accident  took  place  with  what  is  ex- 
pected to  be  about  a  quarter-pound  of  explosives.  So  that  can  do 
quite  a  lot  of  damage  if  placed  in  the  right  part  of  an  aircraft. 

The  Chairman.  And  this  would  be  about  a  quarter-pound,  pre- 
sumably? 

Dr.  Lannon.  That  looks  like  about  a  quarter-pound  of  explosive, 
yes. 

The  Chairman.  And  the  force  of  this  explosion  would  be  obvi- 
ously enough  to  destroy  a  portion  of  a  plane,  but  what  would  be 
the  total  explosive  force? 

Dr.  Lannon.  Do  you  mean  in  the  amount  of  the  total  energy  out- 
put? 

The  Chairman.  Yes,  the  energy  released. 

Dr.  Lannon.  I  do  not  have  a  number  right  off.  If  you  need  that 
answer  I  can  get  you  an  exact  answer. 

The  Chairman.  I  wish  you  would. 

Dr.  Lannon.  We  will  do  that. 
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[The  information  referred  to  follows:] 

Question.  I  have  here  a  glass  of  water  half  full.  If  it  contained  plastic  explosives, 
what  would  be  the  approximate  force  of  the  blast  if  it  were  to  be  detonated?  How 
much  damage  could  that  amount  of  plastic  explosive  cause? 

Answer.  A  glass  that  is  3  inches  in  diameter  by  6  inches  high  that  is  half  full 
of  C4  plastic  explosive  would  contain  about  one  pound  of  C4  explosive. 

In  a  room  15  feet  by  15  feet,  this  amount  of  explosive  if  detonated  would  generate 
an  over  pressure  of  about  10  jwunds  per  square  inch  (psi).  That  would  be  enough 
to  break  the  joists  in  the  room  floor,  lift  the  ceiling  and  level  the  walls.  In  effect, 
it  could  completed  destroy  the  room. 

The  Chairman.  Do  you  think  that  sufficient  technological  detec- 
tion capabilities  have  been  developed  for  use  in  enforcing  this  trea- 
ty? 

Mr.  Jakub.  Yes,  Senator,  we  do.  One  of  the  efforts  we  undertook 

at  the  same  time  that  a  number  of  countries  were  working  on  iden- 
tifying the  marking  agents  was  to  fund  a  series  of  R&D  projects  to 
enhance  the  capabilities  of  existing  vapor  detection  systems  which 
are  on  the  commercial  market  today  to  be  able  to  enable  them  to 
detect  both  the  marking  agents  that  are  identified  in  the  treaty 
and  to  enhance  their  capabilities  to  detect  plastic  explosives  them- 
selves. One  of  those  projects  has  been  completed.  We  believe  the  re- 
sults are  looking  very,  very  well.  We  have  enhanced  the  capabilities 
of  three  of  the  commercial  systems  which  are  on  the  market  today, 
and  there  is  a  fourth,  a  U.S. -produced  product  whose  manufactures 
claim  it  already  has  the  capability.  We  are  running  a  series  of  tests 
on  the  three  different  instruments  that  we  enhanced,  and  we  have 
also  included  in  the  testing  regime  a  U.S.  product,  U.S.  commercial 
vapor  detector,  as  well.  Those  tests  are  underway  right  now.  We 
expect  them  to  be  completed  by  the  end  of  November.  The  prelimi- 
nary results  are  looking  very,  very  well. 

The  Chairman.  I  believe  I  am  correct  in  saying  that  Iran,  China, 
and  India  have  not  yet  signed  the  convention.  What  are  the  pros- 
pects for  them  signing  on? 

Mr.  BoREK.  Mr.  Chairman,  those  three  countries  did  participate 
in  the  negotiation  of  the  convention,  and  indeed,  they  participated 
in  the  same  fashion  as  any  other  country  that  participated.  Never- 
theless, it  is  really  not  possible  for  us  to  predict  whether  they  will 
ultimately  ratify  the  convention. 

The  Chairman.  How  many  Nations  have  ratified  it  to  date? 

Mr.  BoREK.  To  date,  five:  Mexico,  Norway,  the  United  Arab 
Emirates,  and  Czechoslovakia,  which  is  now  the  Czech  Republic 
and,  of  course,  Slovakia. 

The  Chairman.  Thank  you  very  much. 

The  record,  as  I  said  earlier,  will  stay  open  until  the  end  of  the 
week  for  any  further  written  questions  that  may  be  offered. 

We  thank  all  of  you  for  coming  up  at  this  time,  and  the  hearing 
is  ended. 

[Whereupon,  at  10:48  a.m.,  the  hearing  was  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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Responses  to  Questions  Asked  by  Senator  Pell  Relating  to  the  Convention 
ON  the  Marking  of  Plastic  Explosives  for  the  Purpose  of  Detection 

marking  agent  of  choice 

Question.  The  United  States  has  selected  Dimethyl-dinitrobutane  (DMNB)  as  the 
detection  agent  to  be  used  by  U.S.  manufacturers.  Has  this  agent  been  fully  tested 
for  physical  and  health  safety  and  for  its  effect  on  the  stability  and  performance  of 
the  explosives  in  question? 

Answer.  This  agent  has  been  fully  tested  for  physical  and  health  safety.  A  full 
detailed  report  on  the  toxicology  of  DMNB  has  been  issued  by  the  U.S.  Army  Envi- 
ronmental Health  Agency  (AEHA).  The  results  indicate  that  its  toxicity  is  very  simi- 
lar to  RDX  which  is  the  major  component  in  the  most  common  military  plastic  ex- 
plosive, cornposition  C— 4.  The  report  identifies  no  causes  for  concern. 

DMNB  effects  on  the  stability  and  performance  of  the  plastic/flexible  explosives 
as  stated  in  the  Convention  are  being  investigated.  The  tests  will  be  completed  with- 
in the  next  few  months.  Preliminary  results  show  no  effects  on  the  performance  of 
the  explosive.  This  is  not  unexpected,  as  we  are  only  adding  one  (1.2  %)  percent 
DMNB  to  the  plastic  explosive.  DMNB  is  compatible  with  C— 4  and  PTEN  based 
flexible  explosives  and  has  no  effect  on  their  stability. 

Question.  Who  has  done  this  testing  and  its  associated  research  and  development 
(R&D)? 

Answer.  The  U.S.  Army  Armament,  Munitions  and  Chemical  Command's  Arma- 
ment Research,  Development  and  Engineering  Center  (ARDEC)  at  Picatinny  Arse- 
nal (Dover,  NJ)  has  done  most  of  the  testing  and  initial  R&D.  The  marked  explosive 
C— 4  has  been  made  by  Holston  Army  Ammunition  Plant  (Kingsport,  Tennessee), 
and  extruded  at  Louisiana  AAP  (Shreveport,  Louisiana).  The  marked  flexible  explo- 
sive was  made  by  North  America  Explosive.  Health  and  safety  tests  were  performed 
by  the  Army  Environmental  Health  Agency  and  environmental  testing  by  SAIC  cor- 
poration. 

Question.  Will  U.S.  industry  have  a  chance  to  review  the  results  prior  to  the  time 
the  Convention  comes  into  force? 

Answer.  U.S.  industry  has  been  kept  fully  informed  regarding  this  program.  The 
industry's  principal  interest  group,  the  Institute  of  Makers  of  Explosives,  has  been 
briefed  and  will  continue  to  be  kept  fully  informed  on  our  progress.  The  results  of 
our  work  are  open  to  industry  for  review  at  any  time. 

Question.  How  difficult  is  it  to  insert  the  marking  agent  into  the  explosive. 

Answer.  It  is  not  difficult  to  insert  the  chemical  marking  agent  into  the  explosive 
during  manufacture.  Holston  AAP  has  added  an  additional  mixing  step  and  has 
readily  achieved  a  uniform  mixture  at  room  temperature. 

Question.  What  health  or  other  risks  are  there  to  workers  involved  in  the  intro- 
duction of  marking  agents  into  plastic  explosives  during  their  manufacture? 

Answer.  No  adojtional  risks  to  the  workers  at  the  manufacturing  plants  are  ex- 
pected as  the  marking  agents  are  about  as  toxic  as  C— 4.  No  special  protective  equip- 
ment would  be  needed.  The  guidelines  for  handling  of  DMNB  have  been  included 
in  the  toxicology  report  issued  by  AEHA. 

Question.  Since  the  Convention  was  signed  in  March  1991  the  Department  of  De- 
fense has  conducted  a  testing  program  regarding  the  impact  of  particular  maricing 
agents.  What  were  the  results  of  that  testing  program? 

Answer.  Results  of  the  health,  safety,  stability  and  performance  testing  of  the 
marked  explosive  were  discussed  in  answers  to  the  above  questions. 

Question.  The  market  price  of  the  DMNB  chemical  maricing  agent  is  of  particular 
concern.  What  is  the  current  market  price  of  DMNB. 

Answer.  According  to  the  Institute  of  Makers  of  Explosives,  the  Hampshire  Chem- 
ical Corporation  was  quoting  the  following  prices  for  DMNB  in  January  1993. 

(25) 
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Quanity  (lbs.)  Price  per  pound 

200  &  less  ^200.00 

200  to  1,000  100.00 

1,000  to  2,000  90.00 

2,000  to  10,000  68.50 

10,000  to  20,000  45.50 

Over  20,000  38.00 

Question.  Who  are  the  current  manufacturers  of  DMNB? 

Answer.  Currently,  the  sole  U.S.  producer  of  DMNB  is  Hampshire  Chemical  Com- 
pany, New  Hampshire. 

Question.  If  the  price  of  DNMB  is  high  because  of  limited  suppliers,  will  accept- 
ance of  DMNB  as  the  Army's  tagging  agent  of  choice  result  in  competition  among 
manufacturers,  resulting  in  a  reduction  of  price? 

Answer.  The  selection  of  DMNB  as  the  Army's  marking  agent  may  result  in  com- 
petition among  other  manufacturers  and  reduce  the  price.  Other  manufacturers 
have  expressed  interest  in  making  DMNB  but  not  firm  commitments  have  yet  been 
made.  ARDEC  at  Picatinny  Arsenal  NJ  has  work  underway  to  identify  processes  to 
make  DMNB  on  a  laboratory  scale.  These  processes  will  be  made  available  to  any 
interested  manufacturer. 

Question.  Are  there  plans  for  the  DOD  or  a  Government  cooperative  to  acquire 
the  necessary  capabilities  to  manufacture  DMNB. 

Answer.  There  are  no  plans  for  the  Department  of  Defense  or  any  other  Govern- 
ment Cooperative  to  acquire  the  necessary  capabilities  to  manufacture  DMNB  at 
this  time. 

Question.  When  and  if  DOD  acquires  manufacturing  capabilities  for  DMNB,  what 
would  be  the  approximate  price  for  DMNB? 

Answer.  As  previously  stated,  there  are  no  plans  to  acquire  DOD  manufacturing 
capabilities.  Based  on  1993  commercial  cost  projections,  the  estimated  cost  of  adding 
DMNB  to  C4  at  1.2  %  concentration  by  weight  is  as  follows: 

The  basic  cost  of  C4  is  $3.06  per  pound.  The  final  cost  of  C4  with  the  addition 
of  the  marking  agent  (DMNB)  depends  on  the  amount  produced  per  year.  Marked 
C4  prices  are  estimated  as  follows: 

Production  Rate  Cost /Pound 

>1.6  million  pounds  per  year  $4.00 

80K  to  1.6  million  pounds  per  year  4.33 

<80K  pounds  per  year  4.76 

INDUSTRY  INPUT 

Question.  The  Administration  has  stated  that  the  Convention  will  not  impede  the 
use,  production  or  development  of  plastic  explosives  in  their  legitimate  military,  po- 
lice and  industrial  application.  What  input  did  you  receive  from  industry  during  the 
negotiations  of  this  convention  and  what  is  their  view  of  the  Convention  as  submit- 
ted to  the  Senate? 

Answer.  The  Department  frequently  consulted  with  representatives  from  the  U.S. 
explosives  industry,  and  in  particular  with  the  Institute  for  the  Makers  of  Explo- 
sives (IME),  which  is  the  safety  association  of  the  U.S.  and  Canadian  commercial 
explosives  industry,  at  all  stages  of  the  process.  Their  concerns  over  safety,  health, 
performance,  and  stability  of  woriced  explosives  were  fully  taken  into  account  during 
the  entire  process.  In  testimony  earlier  this  year  before  Congress,  relating  to  tag- 
ging commercial  explosives,  the  IME  indicated  its  support  for  the  use  of  detection 
marking  agents  in  military  and  commercial  plastic  and  sheet  explosives  products 
widely  used  by  terrorists.  We  understand  that  the  IME  and  the  explosives  industry 
support  the  Convention. 

INDUSTRIAL  APPUCATIONS 

The  Letter  of  Submittal  indicates  that  the  Convention  will  not  impede  the  use, 
production  or  development  of  plastic  explosives  in  industrial  applications.  How 
would  industrial  application  be  defined?  Please  explain  where  and  how  such  applica- 
tions are  included  or  excluded  from  the  provisions  of  the  convention. 

Answer.  The  manufacturer  and  use  of  plastic  and  sheet  explosives  varies  widely 
from  country  to  country.  In  the  U.S.,  over  95%  of  such  explosives  are  manufactured 
for  use  by  the  U.S.  militair.  The  limited  non-military  (commercial)  acquisition  and 
use  of  composition  C— 4  is  almost  exclusively  derived  from  military  surplus  sales. 

Some  industrial  applications  of  sheet  explosives  include  metal  forming  and  clad- 
ding, metal  cutting  operations,  artistic  sculpturing,  and  some  specialty  applications 
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in  shipbuilding.  The  sheet  explosive  market  in  the  U.S.  is  very  small,  representing 
.0006%  of  all  1992  U.S.  commercial  explosive  consumption. 

All  plastic  and  sheet  explosive  formulations  utilized  for  industrial  purpose  are  cov- 
ered by  the  provisions  of  tne  conventions. 

EXCLUSIONS 

Question.  Explosives  destined  to  be  incorporated  and  are  incorporated  as  an  inte- 
gral part  of  duly  authorized  military  devices  (e.g.  an  artillery  shell  or  missile)  within 
three  years  of  entry  into  force  of  the  Convention  are  excluded  from  the  Convention. 
What  is  the  purpose  of  this  exclusion?  What  was  the  purpose  of  this  exclusion  and 
why  is  it  limitecf  to  a  period  of  three  years  from  the  entry  into  force  of  the  Conven- 
tion. 

Answer.  The  period  of  three  years  allows  a  period  of  time  to  have  marked  explo- 
sives developed  and  proved  out,  and  to  initiate  a  program  for  placing  them  in  the 
U.S.  inventory.  The  period  also  permits  the  U.S.  Government  to  honor  existing  con- 
tracts for  production  of  plastic  explosives  which  were  entered  into  prior  to  the  Con- 
vention coming  into  force. 

Question.  Are  you  confident  that  all  plastic  explosives  that  will  be  incorporated 
into  military  devices  will  be  able  to  be  marked  as  required  by  the  Convention  within 
this  three  year  period? 

Answer.  We  are  confident  that  the  plastic  explosives  that  will  be  incorporated  into 
military  devices  will  be  marked  as  required  by  the  Convention  by  the  end  of  the 
three  year  period. 

Question.  Excluded  from  the  Convention  are  explosives  manufactured  or  held  in 
limited  quantities  solely  for  use  in  daily  authorized  research,  development,  testing, 
training  or  forensic  science  purposes.  Why  were  these  exclusions  included  in  the 
Convention?  What  is  the  scope  of  these  exclusions? 

Answer.  Exclusions  for  R&D,  testing,  training  and  forensic  science  purposes  were 
included  to  permit  nations  to  conduct  ofUcial  and  necessary  testing  and  experimen- 
tation of  various  plastic  explosive  formulations,  and  to  permit  authorized  police  and 
forensic  laboratories  to  maintain  needed  quantities  of  marked  and  unmarked  explo- 
sives to  support  authorized  law  enforcement  activities.  The  Convention  permits  the 
explosives  excluded  for  these  purposes  to  be  held  in  limited  quantities.  TTie  Conven- 
tion does  not  attempt  to  define  "limited  quantities,"  as  the  participants  realized  that 
no  definition  would  be  valid  for  all  the  excepted  purposes.  It  was,  however,  agreed 
that  the  amounts  held  should  not  be  larger  than  that  required  for  the  specific  in- 
tended purpose  as  defined  by  competent  authorities  within  each  state  party. 

MILITARY  AND  POLICE  EXCEPTION 

Question.  The  Convention  makes  exceptions  for  explosives  intended  for  military 
and  police  use.  How  can  we  be  sure  these  explosives  will  not  be  sold  surreptitiously, 
either  here  in  the  United  States  or  by  dealers  in  other  countries? 

AjQswer.  The  Convention  does  not  contain  a  blanket  exception  for  unmarked  explo- 
sives held  by  military  or  police  authorities.  Rather,  the  Convention  takes  into  ac- 
count the  existence  of  substantial  stocks  of  such  explosives  and  the  fact  that  such 
explosives  are  already  subject  to  strict  government  control,  which  control  is  made 
an  obligation  under  the  Convention.  The  Convention  provides  a  15-year  period  with- 
in which  all  such  stocks  must  be  consumed,  except  for  material  incorporated  as  an 
integral  part  of  military  devices  (e.g.  shells  and  mines),  where  the  difficulty  and 
danger  oi  its  removal  is  such  that  no  serious  threat  of  diversion  for  terrorist  or  other 
unlawful  purposes  is  considered  to  exist. 

Question.  Why  was  it  necessary  to  make  such  an  exception  if  the  detection  agent 
is  inexpensive  and  has  no  deleterious  effect  on  the  explosive? 

Answer.  In  order  to  fulfill  its  purpose  the  marking  agent  must  be  distributed 
throughout  the  explosive  material,  something  that  can  only  be  achieved  in  the  man- 
ufacturing process.  Military  devices  manufactured  with  C— 4  would  be  expensive  and 
in  some  cases  impossible  to  dismantle  in  order  to  replace  the  unmarked  plastic  ex- 
plosives. To  precipitously  destroy  existing  inventories  and  replace  them  with 
mariied  plastic  explosives  would  be  expensive  and  harmful  to  national  security.  The 
15-year  time  period  in  the  Convention  is  based  on  anticipated  ordinary  consumption. 

Question.  By  all  accounts  there  are  large  quantities  of  plastic  explosives  already 
on  the  world  maricet,  presumably  much  of  it  in  the  hands  of  terrorist  or  potential 
terrorists.  Are  there  provisions  in  the  enabling  legislation  being  drafted  that  will 
lead  to  the  removal  cfunmarked  plastic  explosives  from  the  world  marked? 

Answer.  There  is  no  way  of  precisely  knowing  the  quantity  of  plastic  explosives 
in  the  hands  of  terrorists.  The  military  has  the  largest  inventory  of  plastic  explo- 
sives in  the  United  States. 
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The  enabling  legislation's  prohibitions  on  importation  and  exportation  of  un- 
maAed  plastic  explosives  will  ftelp  reduce  the  world  maritet  in  such  explosives. 

TTie  enabling  legislation  provides  an  absolute  prohibition  on  the  importation  of 
unmarked  plastic  explosives  into  the  United  States,  the  exportation  of  unmarked 
plastic  explosives  from  the  United  States,  and  the  manufacture  of  unmarked  plastic 
explosives  after  the  effective  date  of  the  Act.  The  15-year  exemption  for  Federal  law 
enforcement  agencies  and  the  military  does  not  affect  these  prohibitions,  since  the 
exemption  applies  only  to  plastic  explosives  which  were  imported  into  or  manufac- 
tured in  the  tJnited  States  prior  to  the  effective  date.  The  legislation  also  prohibits 
the  possession  and  transfer  of  unmarked  plastic  explosives,  with  the  same  15-year 
exemption  for  Federal  law  enforcement  agencies  ana  the  military,  after  the  effective 
date  of  the  Act. 

IMPLEMENTING  LEGISLATION 

Question.  Is  it  correct  that  this  Convention  is  not  self-executing  and  that  imple- 
menting legislation  is  necessary  before  the  formal  deposit  of  the  instruments  of  rati- 
fication by  the  President? 

Answer.  Implementing  legislation  is  required  before  the  formal  deposition  of  the 
instruments  of  ratification  by  the  President  would  be  effected. 

Question.  When  will  implementing  legislation  be  submitted  to  the  Congress?  What 
specific  areas  will  implementing  legislation  address? 

Answer.  The  legislation  was  transmitted  to  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives  by  letters  dated  September  17,  1993. 

The  legislation  would  amend  Title  18,  United  States  Code,  Chapter  40 — Importa- 
tion, Manufacture,  Distribution  and  Storage  of  Explosive  Materials.  It  would  create 
new  Federal  offenses  for  manufacturing,  importing,  exporting,  transporting,  receiv- 
ing or  possessing  unmarked  plastic  explosives.  Exceptions  to  the  prohibitions  are 
provided  for  Federal  law  enforcement  agencies  and  tne  military  for  a  period  of  15 
years  after  the  Convention  enters  into  force.  All  other  persons,  including  State  and 
local  Governments  and  other  Federal  agencies,  would  be  subject  to  a  3-year  exemp- 
tion. 

Question.  What  potential  role,  if  any,  would  the  States  of  the  United  States  have 
in  regulating  the  subject  matter  of  the  Convention? 

Answer.  The  individual  States  are  at  liberty  to  enact  their  own  legislation  govern- 
ing unmarked  plastic  explosives.  In  addition,  as  with  other  violations  of  Federal  law, 
State  law  enforcement  officials  can  be  of  assistance  to  Federal  authorities  in  the  en- 
forcement of  the  Federal  prohibitions  on  unmarked  plastic  explosives. 

Question.  What  is  the  meaning  of  the  phrase  "if  possible"  in  Art.  VIII  paragraph 
1?  Why  is  such  cooperation  not  mandatory? 

Answer.  The  insertion  of  the  phrase  "if  possible"  reflects  concerns  that  the  kind 
of  information  concerning  technical  developments  embraced  by  Article  VI  (1)  could 
include  confidential  business  or  other  proprietary  information.  The  qualification  also 
makes  clear  that  a  State  party  is  not  obliged  to  transmit  information  that  it  does 
not  in  fact  possess,  such  as  the  results  of  explosives  research,  testing  and  develop- 
ment carried  out  entirely  in  the  private  sector. 

Question.  Are  members  of  the  International  Explosives  Technical  Commission  to 
be  salaried?  If  so,  where  will  the  money  come  from  to  pay  their  salaries? 

Answer.  A  State  party  whose  candidate  is  elected  to  the  Commission  would  bear 
the  costs  of  that  member's  participation  in  the  Commission's  periodic  meetings.  Ad- 
ministrative support  for  the  Commission's  meeting  would  be  provided  by  ICAO. 

Question.  In  what  format  would  Party  implementation  measures  be  reported  to 
the  International  Civil  Aviation  Organization,  and  how  would  the  Organization  com- 
municate such  to  the  other  Parties? 

Answer.  A  State  party  would  be  free  to  choose  the  method  most  convenient  for 
it.  We  expect  that  most,  if  not  all,  parties  would  convey  their  reports  through  their 
Permanent  Representatives  to  ICAO  in  Montreal.  Similarly,  it  would  be  up  to  the 
ICAO  Council  to  decide  how  best  to  inform  the  other  parties  of  such  reports;  a  likely 
means  would  be  through  written  communications  from  or  on  behalf  of  the  President 
of  the  Council. 

Question.  List  all  the  "international  organizations"  that  are  "concerned"  with  such 
implementation  measures. 

Answer.  The  conference  made  no  attempt  to  include  a  definitive  list  of  inter- 
national organizations  that  are,  or  could  be,  interested  in  implementation  measures 
adopted  by  States  parties,  in  order  to  avoid  any  inadvertent  omissions  and  to  pre- 
serve the  necessary  flexibility  to  respond  to  expressions  of  interest  as  may  arise. 
There  was,  however,  clear  consensus  that  the  United  Nations  was  the  principal  such 
organization,  in  view  of  the  role  of  the  UN  General  Assembly  and  Security  Council 
in  calling  upon  ICAO  to  undertake  development  of  the  Convention.  The   Inter- 
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national  Maritime  Organization  and  INTERPOL  would  also  be  expected  to  be  con- 
cerned regarding  the  implementation  of  the  Convention. 

RATIFICATION  BY  OTHER  COUNTRIES 

Question.  This  Convention  will  enter  into  force  after  35  states  have  deposited 
their  instruments  of  ratification  with  ICAO.  51  states  have  signed  the  Convention 
but  only  four  have  ratified.  What  are  the  reasons  for  delay  in  the  ratification  of  the 
Convention? 

Answer.  When  the  Convention  was  signed  in  March  1991,  it  was  recognized  that 
at  least  three  years  of  technical  testing  would  have  to  be  undertaken  by  states  to 
meet  various  national  requirements  associated  with  selecting  a  marking  agent  and 
changing  the  military  specifications  for  manufacturing  a  new  plastic  explosive  for- 
mulation. Ratification  could  only  proceed  following  satisfactory  completion  of  all 
technical  requirements.  That  technical  process  is  still  being  completed  for  many  pro- 
ducing states  and  we  expect  other  nations  to  be^n  the  ratification  process  shortly. 

We  expect  that  U.S.  ratification  of  the  Convention  would  be  a  significant  incentive 
for  others  likewise  to  move  the  process  forward.  We  also  would  be  in  a  far  better 
position  to  urge  other  countries  to  ratify  the  Convention  once  the  U.S.  itself  has 
done  so. 

Question.  Of  all  the  plastic  explosives  producing  nations,  Iran,  China  and  India 
have  not  yet  signed  the  Convention.  What  are  the  prospects  for  these  states  signing 
the  Convention? 

Answer.  All  three  nations  (Iran,  China,  India)  ofiicially  participated  in  the  nego- 
tiation of  the  Convention.  We're  unable  to  predict  whether  these  states  will  become 
a  party  to  the  Convention. 

Question.  Are  any  particular  groups  of  nations  not  likely  to  become  parties  to  this 
Convention?  Why? 

Answer.  We  are  not  aware  of  any  particular  group  of  nations  which  does  not  sup- 
port the  Convention. 

Question.  Does  the  fact  that  Art.  XIII  provides  that  there  can  be  no  reservations 
except  as  to  submission  of  disputes  to  arbitration  limit  the  possibility  of  potential 
Parties  to  the  Convention? 

Answer.  Article  XII's  limitation  on  reservations  is  designed  to  ensure  the  uniform- 
ity of  obligation  among  States  parties  that  we  consider  essential  to  the  effectiveness 
01  any  detection  regime;  any  value  to  allowing  broader  reservations  in  the  hope  of 
securing  ratifications  by  more  States  would,  in  our  view,  have  been  outweighed  by 
the  potential  for  weakening  the  effectiveness  of  the  Convention.  In  any  event,  we 
are  not  aware  of  any  case  in  which  a  State  would  ratify  the  Convention  only  if  it 
could  enter  a  reservation  te  some  provision  of  the  Convention,  but  of  course  that 
possibility  cannot  be  ruled  out. 

PRODUCER  STATES 

Question.  Please  explain  the  concept  of  "producer  state"  and  what  advantages  or 
disadvantages  there  might  be  for  a  nation  te  declare  either  that  it  is  or  is  not  a 
producer  state. 

Answer.  Being  a  "producer  State"  has  no  substantive  consequences  for  a  State's 
obligations  under  the  Convention,  which  are  the  same  for  all  parties.  Rather,  the 
concept  of  "producer  state"  was  developed  te  satisfy  the  practical  need  for  the  par- 
ticipation 01  States  that  produce  plastic  explosives  in  any  regime  that  requires  the 
maricing  of  plastic  explosives,  which  can  only  be  done  during  the  manufacturing 
process.  Hence  the  Convention  will  come  into  force  only  after  35  States  have  ratified 
it,  so  long  as  at  least  5  of  those  States  have  declared  themselves  to  be  producer 
States. 

Question.  Are  there  any  nations  that  do  not  have  at  least  some  explosives  manu- 
facturing activity  in  their  territory  so  as  to  technically  not  be  producer  states  under 
the  broad  definition  of  "manufacture"  in  the  Convention. 

Answer.  The  definition  of  "manufacture"  must  be  read  in  conjunction  with  the 
limiting  definition  of  "explosives"  in  Article  1(1),  which  defines  "explosive"  in  terms 
of  plastic  explosives  only  (as  further  described  in  the  Technical  Annex).  Most  coun- 
tries do  not  produce  plastic  explosives. 

ADMINICTRATION  IN  UNITED  STATES 

Question.  Who  will  be  responsible  in  the  United  States  for  administration  of  this 
Convention?  Does  it  not  cut  across  existing  lines  of  responsibility?  For  example,  be- 
tween the  FAA  and  the  Bureau  of  Alcohol,  Tobacco  and  Firearms? 

Answer.  The  Bureau  of  Alcohol,  Tobacco,  and  Firearms  will  have  primary  inves- 
tigative jurisdiction  to  enforce  the  enabling  legislation,  except  that  the  Federal  Bu- 
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reau  of  Investigation  will  have  investigative  jurisdiction  over  violations  committed 
by  terrorist  or  revolutionary  groups.  The  Department  of  Justice  will  be  responsible 
for  criminal  prosecutions  for  violations  of  the  new  plastic  explosives  offenses. 

The  enabling  legislation  provides  that  the  Secretary  of  the  Treasury  shall  consult 
with  the  Secretaries  of  State  and  Defense  to  determine  the  concentration  of  any  sub- 
stances used  to  mark  plastic  explosives,  other  than  the  four  specified  in  the  legisla- 
tion, which  are  subsequently  added  to  the  Technical  Annex  to  the  Convention. 

The  Army  will  be  responsible  for  stockpile  management  for  the  Department  of 
Defense. 

LACK  OF  CRIMINAL  SANCTIONS 

Question.  In  the  course  of  the  negotiations,  the  United  States  agreed  with  other 
states  that  violation  of  the  convention  would  not  be  criminalized  in  the  international 
sense,  that  is,  that  states  party  to  the  convention  would  not  be  required  to  establish 
criminal  jurisdiction  over  such  offenses  and  agree,  if  they  did  not  prosecute  offend- 
ers found,  in  their  territory,  to  extradite  such  persons.  Recognizing  the  difficulty  of 
getting  international  agreement  on  this  issue,  is  it  a  mistake  to  miss  the  oppor- 
tunity to  put  additional  pressure  on  terrorists  and  their  supporters?  Experience  has 
shown  the  difficulty  of  proving  that  a  person{s)  actually  planted  a  bomo  in  a  plane 
or  its  cargo,  but  it  mignt  be  possible  to  identify  the  recipient  and  provider  of  the 
explosive  used. 

Answer.  The  purpose  of  the  Convention  is  not  to  provide  for  the  punishment  of 
terrorists  employing  plastic  explosives  in  an  act  of  terrorism — a  matter  amply  pro- 
vided for  under  other  multilateral  conventions — but  to  provide  for  the  enhanced  de- 
tectability  of  plastic  explosives  and  thus  to  provide  additional  protection  against  the 
commission  of  such  heinous  crimes.  Unlike  acts  of  terrorism,  manufacture  or  posses- 
sion of  even  unmarked  plastic  explosives  is  in  and  of  itself  not  an  inherently  crimi- 
nal act.  Its  criminalization  on  the  international  plane  would  not  add  significantly 
to  the  achievement  of  the  Convention's  objectives,  while  at  the  same  time  it  might 
discourage  widespread  State  participation  and  industry  support  that  are  essential 
to  the  success  of  the  Convention. 

Question.  If  the  subject  matter  was  deemed  important  enough  to  warrant  treat- 
ment by  a  separate  Convention,  in  what  ways  could  it  have  been  made  stronger? 

Answer.  In  view  of  the  purpose  of  the  Convention  to  provide  for  the  detectability 
of  plastic  explosives,  it  is  difficult  to  conceive  of  additional  elements  that  could  have 
been  added  to  the  text  without  jeopardizing  either  the  uniformity  of  standards  or 
widespread  acceptability  that  are  essential  to  the  effectiveness  of  a  detection  regime. 

Question.  Does  the  absence  of  penal  provisions  make  the  Convention  weak? 

Answer.  No.  To  have  included  penal  provisions  would  have  risked  its  acceptability 
to  many  States  and  the  support  of  the  explosives  industry,  and  thus  would  have 
weakened,  rather  than  enhanced,  the  effectiveness  of  the  detection  regime. 

Question.  How  effective  is  a  counterterrorist  treaty  without  criminal  provisions? 

Answer.  The  effectiveness  of  a  treaty  depends  on  its  particular  objectives  and  the 
means  chosen  to  achieve  them.  In  the  case  of  the  Marking  Convention,  the  objective 
is  to  help  prevent  terrorist  acts  (acts  which  are  already  internationally  criminalized) 
by  providing  for  the  detectability  of  plastic  explosives.  The  provisions  of  the  Conven- 
tion were  designed  to  achieve  that  end. 

Question.  Would  there  have  been  a  way  of  including  some  penal  aspects  into  the 
Convention  without  subjecting  all  actions  to  criminal  jurisdiction?  Were  there  any 
proposals  in  that  regard  made  in  the  preparatory  work  for  the  Convention  or  at  the 
diplomatic  conference? 

Answer.  The  debates  at  the  conference  and  in  its  preparatory  work  concerned 
whether  to  criminalize  violations  of  the  Convention  generally;  there  was  no  discus- 
sion of  selecting  particular  acts  or  omissions  for  criminalization.  In  any  case,  for  the 
reasons  noted  aoove,  the  conference  decided  not  to  include  criminal  provisions  in  the 
Convention. 

Question.  Why  should  only  acts  which  are  inherently  sufficiently  heinous  be  made 
international  crimes,  particularly  when  a  scheme  to  counter  potential  terrorist  ac- 
tivities could  be  strengthened  thereby? 

Answer.  As  we  have  previously  noted,  the  inclusion  of  criminal  provisions  in  the 
Convention  would  have  weakened,  not  strengthened,  its  value  as  a  counterterrorism 
tool.  Generally  speaking,  only  those  offenses  that  are  in  and  of  themselves  of  serious 
concern  to  the  international  community,  and  that  for  enforcement  or  similar  reasons 
can  best  be  dealt  with  by  a  multilateral  "prosecute  or  extradite"  regime,  are  re- 
garded as  appropriate  candidates  for  criminalization  by  the  international  commu- 
nity. The  conference  that  drafted  the  Marking  Convention  concluded  that  the  kinds 
of  acts  or  omissions  addressed  by  the  Convention  were  not  in  and  of  themselves  of 
that  character. 
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In  the  absence  of  the  widespread  international  political  will  to  criminalize  such 
acts,  any  such  regime  would  be  ineffective;  moreover,  in  the  particular  context  of 
the  Marking  Convention,  anything  that  discourages  States  from  adhering  would 
have  a  serious  adverse  impact  on  the  central  goal  of  ensuring  that  plastic  explosives 
manufactured  anywhere  in  the  world  contain  a  chemical  additive  to  make  them  de- 
tectable by  readily  available  means. 

Question.  Please  cite  examples  of  the  reluctance  or  hesitation  by  nations  to  be- 
come parties  to  treaties  that  contain  criminal  provisions  for  national  enforcement. 

Answer.  Inasmuch  as  States  need  not  give  their  reasons  for  deciding  not  to  be- 
come party  to  a  treaty,  it  is  difficult  to  identify  examples  of  refusals  based  on  the 
inclusion  of  criminal  provisions.  In  the  case  of  the  Marking  Convention,  however, 
there  was  substantial  opposition  to  "criminalizing"  violations  of  the  Convention  on 
the  part  of  the  majority  of  States  participating  in  the  conference  (including  the  Unit- 
ed States),  and  it  is  auite  likely  that  the  inclusion  of  such  provisions  would  have 
acted  as  a  significant  deterrence  to  ratification. 

EXISTING  STOCKPILES 

Question.  Since  marking  agents  can  not  be  inserted  into  plastic  explosives  after 
they  are  manufactured,  what  will  happen  to  the  existing  stockpile? 

Answer.  The  Department  of  Defense  Single  Manager  for  Conventional  Ammuni- 
tion (which  is  the  U.S.  Army's  AMCCOM)  has  the  responsibility  for  placing  marking 
agents  into  plastic/sheet  explosives  for  the  Services  and  the  management  of  the 
stockpile  to  ensure  that  all  un-marked  plastic/sheet  explosives  not  incorporated  into 
miUtary  devices  (as  defined  in  the  Convention  are  used  up  before  they  are  required 
to  be  (destroyed,  i.e.,  before  15  years  have  elapsed  from  the  Convention's  entry  into 
force  for  the  United  States). 

AMCCOM,  as  the  Single  Manager  for  Conventional  Ammunition,  has  developed 
a  policy  and  program  that  also  ensures  that  while  these  stocks  of  unmarked  plastic 
explosives  continue  to  exist,  they  will  be  afforded  the  stringent  military  security  pro- 
tection described  in  DOD  5100-76-M  and  are  consumed  in  normal  training  or  de- 
militarized before  1  January  2009. 

DETECTION  CAPABILITY 

Question.  Have  sufficient  technological  detection  capabilities  been  developed  for 
use  in  enforcing  the  Convention? 

Answer.  Currently,  determining  that  a  specific  sample  of  explosive  contains  the 
appropriate  level  of  marking  agent  is  done  using  common  chemical  laboratory  proce- 
dures and  equipment.  The  U.S.  Government  has  focused  its  efforts  in  identifving 
and  fostering  explosive  detection  systems  which  are  able  to  detect  the  marking 
agents  and  the  explosives  under  operational  conditions. 

Question.  Are  these  detectors  as  or  more  affordable  than  canine  or  mechanical 
methods  of  detection? 

Answer.  The  plan  was  to  modify  existing  commercial  explosive  detectors  to  detect 
the  marking  agents  as  well  as  the  explosives  already  detected  there  by  providing 
a  dual  capability  to  detect  both  marked  and  unmarked  explosives.  The  detectors  the 
government  had  modified  represent  the  low  cost  end  of  existing  commercial  explo- 
sive vapor  detection  systems.  Properly  trained  canines  can  also  be  utilized  to  detect 
the  marking  agents  and  explosive  formulations. 

Question.  How  efiective  are  they  and  how  much  do  they  cost? 

Answer.  The  low  cost  systems  (about  $30,000)  will  be  capable  of  detecting  the 
marking  agents  and  commercial  explosives.  Other  higher  cost  systems  ($150,000) 
have  the  capability  to  detect  the  marking  agents  and  a  greater  number  of  commer- 
cial and  military  explosives. 

Question.  What  plans  have  been  made  to  fund  the  devices  and  how  will  they  be 
distributed? 

Answer.  Commercial  detection  devices  appropriate  to  the  threat  forecast  of  a  spe- 
cific Federal  Agency  will  be  purchased  through  GSA  or  commercial  channels.  Regu- 
latory agencies  such  as  the  Federal  Aviation  Administration  will  require  that  trace 
detection  systems  deployed  have  the  capability  to  detect  the  marking  agents  as  well 
as  the  targeted  explosives. 

Question.  Will  other  countries  have  the  same  and/or  compatible  devices? 

Answer.  The  explosive  detectors  that  the  Federal  (government  enhanced  and  test- 
ed are  sold  world-wide.  The  capability  to  detect  the  marking  agents  will  be  available 
to  all. 

Question.  Does  the  Convention  require  countries  to  establish  or  put  into  place 
equipment  or  canines  to  detect  plastic  explosives  which  have  been  marked  pursuant 
to  the  Convention's  requirements? 
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Answer.  No,  there  are  no  requirements  in  the  Convention  to  have  in  place  detec- 
tion systems  to  detect  marked  plastic  explosives. 

Question.  If  not,  how  does  tne  Administration  anticipate  the  effective  utilization 
of  these  detection  capabilities  by  countries  who  have  ratified  this  convention? 

Answer.  The  deployment  of  systems  to  detect  marked  explosives  will  be  governed 
by  a  country's  perceived  threat  and  the  economics  of  procurement  and  operation  of 
systems.  It  is  envisioned  that  when  the  concept  has  achieved  international  accept- 
ance, ICAO  may  adopt  detectors  for  the  marking  agents  as  a  recommended  practice. 

Question.  Will  the  devices  be  able  to  detect  agents  other  than  DMNB  which  as 
been  selected  by  the  United  States? 

Answer.  The  detectors  are  able  to  detect  all  four  marking  agents  plus  selected  ex- 
plosives. 

Question.  If  unmarked  explosives  cannot  be  detected  easily,  how  can  a  nation  take 
effective  measures  to  prevent  their  movement  into  or  out  of  its  territory? 

Answer.  This  Convention  is  aimed  at  making  plastic  explosives — heretofore  one  of 
the  staples  of  international  terrorist  groups — more  detectable  by  requiring  a  mark- 
ing agent  which  is  detectable  to  be  incorporated  into  the  explosive  formulation  dur- 
ing the  manufacturing  phase.  Many  other  explosives,  by  their  chemical  nature,  al- 
ready are  detectable  by  a  variety  of  means.  Increased  employment  of  detection  sys- 
tems at  border  control  points  or  points  of  entry  into  a  nation  coupled  with  stricter 
legislation,  enhanced  enforcement  activities,  and  severe  penalties  for  violators  of 
statutes  regulating  purchase,  movement,  and  use  of  marked  and  unmarked  explo- 
sives would  contribute  to  a  nation's  abilities  to  control  movement  of  explosives  into 
or  out  of  its  territory. 

Question.  In  what  ways  can  a  nation  exercise  strict  and  effective  control  over  the 
possession  and  transfer  of  unmarked  explosives  that  were  manufactured  or  brought 
into  the  nation  before  the  Convention  enters  into  force? 

Answer.  The  enabling  legislation  which  has  been  submitted  to  the  Congress  of  the 
United  States  prohibits  possession,  transfer,  receipt,  and  shipment  of  unmarked 
plastic  explosive  after  the  effective  date  of  the  legislation.  Federal  law  enforcement 
agencies  and  the  military  are  exempt  from  this  prohibition  for  a  period  of  15  years. 
All  other  persons,  including  other  Federal  agencies  and  the  States,  are  exempt  from 
the  prohibitions  on  possession  and  transfer  for  a  period  of  3  years  after  the  efTective 
date  of  the  legislation. 

The  limited  3-year  exemption  for  persons  other  than  Federal  law  enforcement 
agencies  is  designed  to  provide  enforcement  of  the  statutory  prohibition  within  a 
short  time-frame,  resulting  in  strict  and  effective  control  over  unmarked  plastic  ex- 
plosives. 

Question.  How  can  a  nation  exercise  strict  and  effective  control  over  the  posses- 
sion of  the  limited  quantity  of  explosives  used  for  the  specific  purposed  listed  in  the 
Technical  Annex? 

Answer.  The  Technical  Annex  to  the  Convention  permits  limited  quantities  of  un- 
marked plastic  explosives  to  be  held  by  authorized  parties  in  States  for  research  and 
development,  testing,  training,  and  forensic  purposes.  Each  State  party  is  free  to  de- 
fine for  itself  the  limits  of  these  exemptions  within  its  own  legislative  and  judicial 
systems.  In  the  proposed  U.S.  implementing  legislation,  an  afiirmative  defense  will 
be  required  to  demonstrate  that  tne  unmarked  explosive  held  is  indeed  intended  for 
one  ol  the  purposes,  and  that  the  amount  held  is  sufficient  or  required  for  the  in- 
tended purpose. 

Question.  In  response  to  questions  previously  submitted  by  this  committee,  you 
indicated  that  the  chemical  marking  agent  selected  by  the  U.S.  2,3  dimethyl-2,3 
dinitrobutane  (DMNB),  had  been  subjected  to  extensive  toxicological  testing  by  the 
U.S.  Army  Environmental  Health  Agency  and  that  the  report  issued  following  that 
testing  indicated  no  causes  for  concern  regarding  physical  and  health  safety  issues. 
Could  this  committee  have  a  copy  of  that  report? 

Answer.  We  are  pleased  to  provide  a  copy  of  the  report  (attached)  prepared  by 
the  Department  of  Army.  The  report  demonstrates  that  the  toxicity  of  DMNB  is 
very  similar  to  RDX  which  is  the  major  component  in  the  most  common  military 
plastic  explosive,  composition  C4,  manufactured  in  the  U.S.  The  report  identifies  no 
causes  for  concern  regarding  physical  and  health  safety  issues. 

DEPARTMENT  OF  THE  ARMY 

U.S.  Army  ENVffiONMENTAL  Hygiene  Agency 

In  conducting  the  studies  described  herein,  the  investigators  adhered  to  the 
"Guide  for  the  Care  and  Use  of  Laboratory  Animals,"  U.S.  Department  of  Health, 
Education  and  Welfare  Publication  No.  (NIH)  85-23,  1985. 
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The  studies  reported  herein  were  performed  in  animal  facilities  fully  accredited 
by  the  American  Association  for  the  Accreditation  of  Laboratory  Animal  Care. 

All  Toxicoloffical  studies  performed  at  USAEHA  for  2,3-Dimethyl-2,3- 
dinitrobutane  (DMDNB)  were  under  purview  of  the  USAEHA  Quality  Assurance  Of- 
fice from  January  1992  thru  August  1993.  The  Toxicological  studies  inspected  by  the 
USAEHA  Quality  Assurance  Office  for  DMDNB  include: 

1.  Acute  oral  toxicity  in  rats. 

2.  Skin  irritation  studies  in  rabbits. 

3.  Eve  irritation  studies  in  rabbits. 

4.  Skin  sensitization  studies  in  guinea  pigs. 

5.  90-day  feeding  studies  in  rats. 

6.  Metabolism  studies. 

7.  Ames  bacterial  mutagenesis  assays. 

8.  Rabbit  and  rat  teratology  studies. 

9.  Acute  inhalation  studies  in  rats. 

AH  raw  data  and  copies  of  all  reports  are  available  in  the  archives  of  the  U.S. 
Army  Environmental  Hygiene  Agency,  Bldg.  E1570,  Aberdeen  Proving  Ground,  MD 
21010-5422. 

EXECUTIVE  SUMMARY 

The  purpose  of  the  studies  described  in  this  report  was  to  determine  the  toxic  po- 
tential of  2,3  dimethyl  2,3-dintrobutane  (DMDNB)  in  various  species.  This  incluoed 
studies  on  (1)  short-term  toxic  responses,  (2)  subchronic  toxicity,  (3)  dose  response 
data,  (4)  evaluation  of  reversibility  of  toxic  responses,  (5)  evaluation  of  metabolic  pa- 
rameters and  target  organs,  (6)  determination  of  mutagenicity,  (7)  wildlife  effects 
and  (8)  carcinogenicity.  A  number  of  difference  studies  are  included  in  the  work  per- 
formed on  this  project  and  are  described  in  the  following  sections. 

Short-term  Toxicity 

Acute  oral  and  intraperitoneal  (IP)  toxicity  studies  (Approximate  Lethal  Dos- 
ages— ALD)  were  conducted  using  Sprague-Dawley  rats  and  Hartley  Guinea  pigs. 
The  ALD  of  the  test  procedure  is  considered  the  lowest  dose  that  causes  death  dur- 
ing a  14-day  observation  period  following  exposure.  ALDs  of  DMDNB  orally  in  male 
and  female  rats,  and  in  female  guinea  pigs  was  87  mg/kg.  The  IP  ALDs  in  male 
and  female  rats  were  50  and  38  mg/kg,  respectively.  The  appearance  of  toxic  signs 
was  rapid  with  deaths  occurring  between  30  minutes  and  72  hours  after  treatment. 
Signs  at  fatal  doses  included  lethargy,  convulsions,  prostration  and  death.  Few  signs 
were  observed  in  surviving  animals  except  hemolacrymation  and  hyperexcitability. 

Acute  dermal  toxicity  studies  were  conducted  with  New  Zealand  White  rabbits. 
A  single  24-hour  occlusive  exposure  to  the  skin  of  male  and  female  rabbits  with  a 
14-day  observation  period  was  used.  No  effects  occurred  at  a  dose  of  2(X)0  mg/kg, 
the  highest  dose  tested.  No  compound  related  lesions  were  observed  in  rabbits  at 
necropsy  performed  at  day  14. 

The  skin  and  eye  irritation  studies  were  conducted  using  New  Zealand  White  rab- 
bits. Technical  DMDNB  (dry;  finely  ground)  did  not  produce  primary  irritation  on 
the  skin  of  rabbits  during  a  24-hour  occlusive  exposure.  DMDNB  did  not  induce  irri- 
tation to  the  conjunctival  sac  or  the  cornea  of  eyes  at  24,  48  and  72  hours  post  expo- 
sure. 

Skin  sensitization  studies  were  conducted  in  female  Hartley  strain  guinea  pigs. 
Dermally  applied  DMDNB  (10  percent  in  acetone)  did  not  cause  a  skin  sensitization 
response  to  a  challenge  dose  following  a  3-week  induction. 

Photochemical  skin  irritation  studies  were  conducted  with  New  Zealand  White 
rabbits.  Irradiation  of  a  dermally  applied  DMDNB  solution  ( 10  percent  in  acetone) 
did  not  produce  a  photochemical  irritation  response  in  the  skin  of  rabbit. 

90  Day  Feeding  Study 

A  90-day  feeding  study  with  DMDNB  was  conducted  in  male  and  female  rats.  The 
substance  was  fed  to  rats,  ground  in  their  diet,  at  nominal  concentrations  of  0,  22, 
66,  200  or  700  ppm.  A  recovery  group  (200  ppm  level)  was  returned  to  a  nontreated 
diet  after  the  90-day  study  and  held  for  an  additional  four  weeks  to  assess  the  re- 
versal of  DMDNB  toxicity.  In  all  animals  clinical  signs  were  observed  daily  and 
body  weight  changes  and  food  consumption  were  measured  each  week.  At  the  end 
of  tne  90-day  treatment,  hematological  and  clinical  chemistry  changes  were  meas- 
ured. The  efTects  of  subchronic  DMDNB  treatment  on  rat  organ  and  tissue  systems 
was  observed  daily  and  body  wei^t  changes  and  food  consumption  were  measured 
each  week.  At  the  end  of  the  90-day  treatment,  hematological  and  clinical  chemistry 
changes  were  measured.  The  effects  of  subchronic  DMDNB  treatment  on  rat  organ 
and  tissue  systems  was  observed  grossly  at  necropsy  and  later  evaluated  microscopi- 
cally. 
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The  test  substance  caused  alopecia,  hyperexcitability  and  deaths  (about  75%)  in 
rats  fed  600  ppm  DMDNB  for  90  days.  At  200  ppm  DMDNB,  alopecia  was  observed 
in  10%  of  the  animals  and  mild,  intermittent  hyperexcitability  was  noted  in  about 
40%  of  male  and  female  rats.  The  two  lower  dosage  levels  (66  and  22  ppm)  produced 
little  if  any  observable  effects.  Rat  body  weights  for  the  600  and  2()0  ppm  dosage 
levels  were  initially  depressed,  and  despite  a  return  to  normal  food  consumption 
rats,  remained  lower  than  controls  throughout  the  study.  Body  wei^ts,  wei^t 
gains  and  food  consumption  for  all  rats  treated  at  66  and  22  ppm  DMDNB  were 
within  normal  limits.  At  the  end  of  the  90-day  treatment,  red  blood  cell  counts  and 
hematocrit  levels  in  treated  rats  showed  a  mild  but  significant  depression  when 
compared  to  controls.  There  were,  however,  no  dose-related  effects  on  clinical  chem- 
istry values  in  the  same  animals.  At  necropsy,  male  and  female  rats  dying  before 
the  scheduled  necropsy  (600  ppm  level  only)  presented  lesions  compatible  with  ter- 
minal cardiac  dysfunction.  No  specific  cause  of  death  could  be  identified.  Male  rats 
surviving  until  the  end  of  the  study,  and  at  all  treatment  levels,  had  swollen  kid- 
neys which  may  have  been  associated  with  the  observed  presence  of  hyaline  droplet 
degeneration  of  the  renal  cortex.  This  lesion  is  commonly  reported  for  male  rats 
treated  with  hydrocarbon  compounds  and  may  not  be  an  accurate  indicator  of  tox- 
icity in  man.  This  effect  on  the  kidney  was  absent  in  all  of  the  female  rats  and 
males  in  the  recovery  group.  Enlargement  of  the  liver  in  both  male  and  female  rats 
treated  with  DMDNB  appeared  to  be  dose-related.  The  morphological  change  was 
associated  with  metabolism  of  the  test  substance,  or  an  adaptive  mechanism,  and 
may  not  indicate  hepatotoxicity  in  the  classical  sense. 

Based  upon  the  effects  of  continuous  DMDNB  treatment  to  male  and  female  rats 
for  90-days,  the  no  observed  adverse  effect  level  (NOAEL)  is  200  ppm  DMDNB.  The 
toxic  effects  appear  to  be  reversible  when  exposure  is  discontinued. 

Developmental  Studies 

Developmental  (teratology  effects  of  DMDNB  were  studied  in  rats  and  rabbits  ex- 
posed by  the  oral  route  on  gestation  days  6-15  (rats)  or  6-18  (rabbits).  Rats  were 
exposed  to  DMDNB  in  their  feed  at  levels  of  125  ppm,  250  ppm  and  550  ppm;  equal 
to  a  dosage  of  6.4,  8.6  and  14.4  mg/kg/day,  respectively.  Rabbits  were  dosed  by 
intragastric  intubation  at  levels  of  0.7,  3.5  and  7.0  mg/kg/day. 

Maternal  affects  in  rats  included  decreased  body  weights,  decreased  body  weight 
gain;  hyperexcitability  and  convulsions.  There  were  increased  incidences  of  fetal 
resorptions  in  rats  at  500  ppm  (14.4  mg/kg/day).  The  lowest  dose  level  at  which  the 
maternal  effects  were  observed  was  at  125  ppm  6.4  mg/kg/day)  in  rats.  The  NOAEL 
for  maternal  effects  was  not  established  for  rats.  The  NOAEL  for  developmental  tox- 
icity was  250  ppm  (8.6  mg/kg/day)  for  rats. 

Rabbits:  Depressed  body  weights  in  maternal  rabbits  occurred  at  7.0  mg/kg/day. 
There  was  a  significant  decrease  in  the  number  of  litters  at  the  7.0  mg/kg/day  dos- 
age level.  No  other  adverse  developmental  effects  were  observed  at  any  dose  level. 
The  NOAEL  for  maternal  effects  was  3.5  mg/kg/day  and  the  NOAEL  for  effects  on 
the  fetus  was  also  3.5  mg/kg/day. 

Both  the  rat  and  rabbit  developmental  studies  indicated  that  exposure  to  DMDNB 
does  not  cause  teratological  effects. 

Inhalation 

Groups  of  young  adult  male  and  female  albino  Sprague-Dawley  rats  were  exposed 
head  only  for  a  single  four-hour  period  to  several  airborne  concentration  of  DMDNB 
dust.  The  mass  median  diameter  (MMD)  of  DMDNB  particles  in  the  exposure  cham- 
ber was  1.6  micra.  Surviving  animals  were  extremely  irritable  with  signs  of  tail  bit- 
ing, blood  around  nose  and  mouth,  and  body  weight  loss.  There  were  no  gross  find- 
ings in  the  survivors  at  necropsy.  The  four-hour  LC50  was  determined  to  be  290  + 
10  mg/m3  with  a  slope  of  4.85  +  1.45. 

Metabolism 

A  metabolism  study  was  conducted  to  obtain  data  on  the  absorption,  distribution 
and  excretion  of  [i^C]  DMDNB  in  the  rat  following  intraperitoneal  [IP]  and  oral  ad- 
ministration. Two  single  dosage  levels  were  given  based  on  fractions  of  Vb  and  Vzs 
of  each  of  their  respective  approximate  lethal  doses  (ALD). 

The  bioelimination  of  [i^CJ  was  very  slow.  About  50%  of  the  oral  doses  was  recov- 
ered in  urine  during  the  3-day  collection  period,  while  about  40%  was  eliminated 
in  urine  following  LP  dosing. 

Tissue  and  organ  deposition  data  showed  that  DMDNB  was  highly  concentrated 
in  the  kidney  with  secondary  deposition  in  the  fat.  The  data  also  indicated  that  the 
metabolism  of  DMDNB  was  more  dependent  upon  DMDNB  dosage  than  the  route 
of  exposure. 
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Mutagenicity  Studies 

DMDNB  was  evaluated  for  mutagenic  activity  using  various  essays.  In  the  Amos 
Salmonella/Microsome  Reverse  Mutation  Plate  assay,  the  test  article,  DMDNB  ex- 
hibited no  mutagenic  response  in  all  five  bacteria  test  strains,  both  with  the  pres- 
ence and  absence  of  exogenous  metabolic  activation. 

Mutagenic  activity  of  DMDNB  in  a  L5178Y  TK+/-  House  lymphoma  assay  could 
not  be  resolved  to  completion  due  to  the  inability  to  obtain  high  solution  concentra- 
tions because  of  limited  solubility.  At  this  level,  however,  no  mutagenic  activity  was 
observed. 

Results  from  a  Chromosome  Aberration  Assay  in  Chinese  Hamster  Ovary  (CHO) 
Cells  showed  that  DMDNB  was  clastogenic  in  the  presence  of  but  not  in  the  absence 
of  metabolic  activation. 

Multiple  treatments  with  DMDNB  in  the  Rodent  Bone  Marrow  Micronucleus 
Assay  in  male  BCeCsFi  mice  did  not  result  in  a  significantly  increased  frequency 
of  micronucleated  polychromatic  erythrocytes  (PCE).  Neither  did  it  depress  the  per- 
centage of  PCE  in  the  bone  marrow  of  mice.  The  test  was  negative. 

Rodent  Dominant  Lethal  Assay 

Genetic  toxicity  of  DMDNB  was  evaluated  employing  the  mouse  dominant  lethal 
assay.  This  test  examines  directly  in  the  gametic  tissue  of  an  intact  animals  the  mu- 
tagenic potential  of  a  test  article. 

Treatment  of  CD-I  male  mice  with  subacute  doses  of  test  article,  2,3-dimethyl-2,3- 
dinitrobutane  induced  a  significant  and  dose  dependent  increase,  only  in  the  fourth 
week  of  mating,  in  (a)  the  proportion  of  females  with  early  fetal  deaths  and  (b)  the 
mutagenic  index.  In  the  absence  of  a  consistent  trend  in  the  response  of  specific 
maturation  stages  of  male  germ  cell,  it  was  concluded  that  2,3-dimethyl-2,3- 
dinitrobutane  has  no  mutagenic  effect  in  the  postmeiotic/meiotic  stages  of  spermato- 
genesis in  mice.  The  positive  response  obtained  from  the  CP  treatment  group  was 
consistent  with  those  reported  for  other  studies. 

Avian  Toxicity 

Three  avian  studies  were  conducted  to  determine  the  effects  of  DMDNB  on  wild- 
life. A  LC50  Bobwhite  Quail  Stud  determined  the  efiects  of  a  5-day  dietary  exposure 
to  DMDNB,  while  a  LC50  Bobwhite  Quail  study  was  run  to  determine  the  effects 
of  single  graded  oral  doses  of  DMDNB  to  these  birds.  Mallard  ducks  were  used  to 
determine  the  LC50  in  ducklings  of  a  5-day  dietary  exposure  to  DMDNB. 

A  no-observed-effect  level  (NOEL)  was  not  achieved  in  the  LC50  Bobwhite  Quail 
Study.  The  9-day  acute  dietary  LC50  of  DMDNB  was  determined  to  be  1,664  ppm, 
with  95  percent  confidence  limits  of  1,249  and  2,218  ppm.  Food  consumption  rates 
in  test  birds  were  depressed  by  about  50  percent  or  more,  compared  to  controls,  dur- 
ing the  5-day  treatment  period.  Consumption,  however,  returned  to  normal  rates 
when  birds  were  fed  untreated  food  during  the  4-day  recovery  period.  Gross  pathol- 
ogy examinations  of  birds  dying  during  the  investigation  generally  revealed  hemor- 
rhaging intestines  were  noted  in  11  of  the  20  birds  evaluated.  The  prominent  clini- 
cal sign  in  responding  birds  was  lethargy  which  appeared  by  test  day  4.  Complete 
remission  of  all  signs  of  toxicity  was  achieved  in  survivors  by  test  day  7. 

A  NOEL  was  not  achieved  in  the  LC50  Mallard  Duckling  study.  The  8-day  acute 
dietary  LC50  of  DMDNB  was  determined  to  be  between  312  and  625  ppm.  No 
deaths  occurred  at  the  lowest  DMDNB  treatment  level  (312  ppm)  but  9/10  birds 
died  at  the  next  higher  level  (625  ppm).  At  the  remaining  three  higher  dietary  lev- 
els, all  the  birds  died  by  test  day  4.  Signs  included  lethargy  and  inactivity  which 
usually  preceded  death.  Gross  pathological  examinations  noted  internal  hemorrhag- 
ing in  most  of  the  birds  dying  on  test  and  in  5  of  the  25  survivors. 

A  NOEL  was  not  achieved  in  the  LD50  Bobwhite  Quail  study.  The  acute  oral 
LD50  of  DMDNB  was  determined  to  be  39  mg/kg  of  body  weight,  with  95  percent 
confidence  limits  of  31  and  47  mg/kg  of  weight.  Deaths  occurred  only  at  the  two  high 
doses:  31.6  mg/kg  (2/10)  and  at  46.4  mg/kg  (8/10).  There  was  no  difference  in  mortal- 
ity based  upon  sex.  Body  weight  depressions  was  noted  at  all  treatment  groups  (ex- 
cept the  low  dose)  at  days  3  through  7.  All  had  recovered  normal  food  consumption 
and  weight  gain  by  day  21.  Lethargy  was  the  primary  clinical  sign  observed  in  af- 
fected birds.  This  effect  cleared  by  aay  8  in  surviving  birds.  Pathological  examina- 
tions of  the  10  birds  that  died  during  the  investigation  revealed  abnormal  findings 
in  all  10  birds.  Six  exhibited  internal  hemorrhaging.  The  remaining  in  both  survi- 
vors and  nonsurvivors  were  of  a  miscellaneous  nature. 

Aquatic  Toxicity 

The  objective  of  these  studies  gas  to  evaluate  the  acute  toxicity  of  DMDNB  to  the 
Bluegill,  the  Rainbow  trout  and  to  Daphnia.  The  toxicity  to   Bluegill  (Lepomis 
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macrochirus)  and  to  Rainbow  Trout  (concorhynchus  mybiss)  was  determined  during 
a  96-hour  exposure  period  under  static  test  conditions.  The  acute  toxicity  oT 
DMDNB  to  cladoceran  (Daphnia  magna)  was  determined  during  a  48-hour  exposure 
period  under  static  test  conditions. 

The  96-hour  LC50  value  for  bluegill  exposure  to  DMDNB  was  8.8  mg/L  (C.L.  7.2- 
12  mg).  The  96-hour  no  mortality  concentration  was  4.3  mg  DMDNB/L.  For  rainbow 
trout  the  96-hour  LC50  was  4.6  mg  DMDNB/L  (C.L.  3.6-6.0  mg).  The  96-  hour  no 
mortality  concentration  was  3.6  mg  DMDNB/L.  The  48-hour  EC50  value  for 
daphnids  exposed  to  DMDNB  was  >120  mg/DMDNB/L,  the  highest  concentration 
tested.  The  48-hour  no  mortality/immobility  concentration  was  120  mg  DMDNB/L. 

Carcinogenic  Evaluation 

Studies  were  conducted  to  determine  the  ability  of  DMDNB  to  initiate  skin  tumor 
formation  in  a  sensitive  two-stage  skin  tumor  animal  model  system  employing  fe- 
male SENCAR  mice.  Animals  receiving  repeated  intragastric  administrations  of  the 
test  article  were  subsequently  dosed  with  repeated  topical  applications  of  a  known 
promoter,  12-0-terradecanoylphorol-13-acetate  (TPA)  and  evaluated  for  skin  tumor 
formation. 

Female  SENCAR  mice  initiated  with  DMDNB  and  promoted  with  TPA  via  the 
SENCAR  mouse  skin  bioassay  did  not  exhibit  a  significant  increase  in  skin  tumors. 
The  mice  were  dosed  at  20  mg/kg  divided  into  six  intragastric  doses  over  two  weeks 
and  promoted  three  times  per  week  for  20  weeks. 

Permissible  Exposure  Limit  (PEL) 

Occupational  PELs  are  considered  necessary  to  protect  the  health  and  welfare  of 
employees  who  are  potentially  exposed  to  substances  in  the  workplace.  Promulga- 
tion of  a  well  documented  PEL  represents  one  of  the  most  significant  steps  to  ensure 
the  adequacy  of  health  protection  for  workers. 

No  current  regulations  or  advisory  exists  of  a  PEL  for  DMDNB.  The  following 
suggested  procedure  for  development  of  a  PEL  considers  the  results  from  rat  and 
rabbit  toxicity  data. 

A  suggested  PEL  of  0.15  mg/m3  for  DMDNB  was  derived  from  the  90-day  rat  feed- 
ing study.  A  dietary  no-observable-adverse-effect-level  (NOAEL)  of  200  ppm  was 
used.  The  derivation  of  the  PEL  was  as  follows: 


Ingestion 


NOAEL 

= 

200  ppm  (0.2  mg  DMDNB/g  feed) 

Intake 

= 

20  g/day  (rat) 

Daily  dose 

= 

4  mg/da/0.1  kg  rat 

= 

20  mg/kg/da 

= 

1400  mg/da/70  kg  man 

Inhalation 

Minute  volume 

= 

20  Umin  (man) 

= 

28,800  L/day 

1400  mg/da 

PEL 

PEL  (24  hr) 
PEL  (8  hr) 


28,800  Uda 
0.049  mg/L/da  or  49  mg/m3 

49  mg/m' 

1000  (safety  factor) 
0.05  mg/m3 
0.15  mg/m3 
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A  less  documented  method  for  derivation  of  a  PEL  is  the  use  of  results  from  the 
rabbit  teratology  study.  In  this  study  the  oral  administration  of  DMDNB,  7.0  mg/ 
kg/day,  to  mated  female  rabbits  produced  a  depressed  fertility  index  when  compared 
to  controls  and  other  DMDNB  dosage  groups.  The  low  number  of  litters  in  that 
group  reflects  either  an  inhibition  of  implantation  or,  more  probably,  early  embry- 
onic death.  This  finding  suggests  that  oral  administration  of  DMDNB,  7.0  mg/kg/ 
day,  during  the  period  of  major  organogenesis  represents  the  lowest  observed  ad- 
verse effect  level  (LOAEL)  of  DMDNB  for  developmental  toxicity  in  rabbits.  The 
NOAEL  for  DMDNB  developmental  toxicity  would  then  be  3.5  mg/kg/day.  Based 
upon  the  results  of  this  study,  the  derivation  of  the  PEL  of  0.26  mg/m^  for  humans 
is  as  follows: 


Ingestion 


Daily  Dose 
(NOAEL) 


Inhalation 


=     3.5  mg/kg/day 

=     245  mg/day/70  kg  man 


Minute  volume      = 


Dose 


20  L/min  (man) 
28,800  L/day 

245  mg/da 


PEL 


28,800  Uda 
0.0085  mg/L/day  or  8.5  mg/m^ 

8.5  mg/m' 


100  (safety  factor) 

PEL  (24  hr)  =     0.085  mg/m3 

PEL  (8  hr)  =     0.26  mg/m' 

Either  method  for  derivation  of  a  PEL  is  acceptable.  The  dependent  factors  are 

the  use  of  safety  factors  and  the  length  of  a  exposure  study.  In  addition,  monitoring 

of  occupational  areas  should  give  some  idea  of  the  extent  of  the  potential  exposure 

condition. 

CONCLUSIONS 

Based  upon  the  collective  information,  the  greatest  hazard  to  occupationally  ex- 
posed individuals  would  result  from  DMDNB  ingestion  and  from  inhalation  of  the 
dry  DMDNB  aerosol. 

There  was  not  evidence  of  tumor  irritation  from  DMDNB  exposure  in  the 
SENCAR  mouse  skin  bioassay. 

Developmental  studies  in  rabbits  and  rats  demonstrated  that  DMDNB  does  not 
cause  teratogenic  effects  in  animals  and  should  not  be  considered  a  developmental 
hazard  to  humans. 

The  NOAEL  in  the  rat  90-day  feeding  was  200  ppm  (0.2  mg  DMDNB/g  feed).  The 
occupational  PEL  (8-hour)  suggested  from  this  study  is  0.15  mg/m3. 


DMDNB 

PETN 

ROX 

BACKGROUND 

CAS  No.  3964-1^ 

CAS  No.  78-11-5 

CAS  No.  121-«2-4 

DMDNB  IS  intended  to  be  used  in  Army 

Highly    explosive    organic    compound 

An   explosive   ploynitramlne   commonly 

items 

used  in  the  manufacture  of  deto- 

known as  cyclonite  or  British  code 

nators  and  as  a  "long-acting"  vaso- 

name for  Research  Department  or 

dilator.  Cross-sensitivity  with  nltro- 

Royal   Demolition   Explosive.   It   has 

glycenn  has  been  described 

been  extensively  used  as  high-im- 
pact explosive  in  military  munition 
formulations  during  and  since  World 
War  II.  It  IS  also  used  as  a  rat  poi- 
son. 
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OMDNB 


Short-term  Exposure: 

Oral  ALD  i— 87  mgAg  (rat) 

I.P.z  ALD— 38-50  mgAg  (rat) 

Dermal  ALD— 780-800  mgAg  (guinea 

pig) 
Dermal  ALD— >  2  mg/kg  (rabbit) 
Skin  irritation — no  irritation  (rabbit) 
Eye  irritation — no  irritation  (rabbit) 
Skin      sensitization — non      sensitizer 

(guinea  pigs) 
Convulsions,  tremors  and  salvation  at 

lethal  dosages 


PETN 
HEALTH  HAZARD  DATA 

Oral  LDL03 — 7  gmAg  (mouse) 

LP.  LD50<— >  5  mgAg  (mouse) 

Skin  irritation — dermatitis 


Similar  to  nitrite  toxicity,  acute  expo- 
sures may  cause  methemoglobin, 
vasodilation  and  vascular  collopase. 
Cyanosis,  coma,  convulsions  and 
death  may  occur  at  high  doses 


RDX 


Oral  LD50— 59  mgAg  (mouse) 
Oral  LD50— 100  mg/kg  (rat) 
LP.  LDLO— 10  mgAg  (rat) 
Dermal  LD50  >  2  mgAg  (rabbit) 


Skin  irritation — no  irritation 

Skin  sensitization — no  evidence  of  sen- 
sitization 

Acute  doses  produce  convulsions,  la- 
bored breathing  and  other  CNS  ef- 
fects. Dermatitis  and  erthyema  may 
result  from  contact. 


Unknown 


Suggested   Permissible  Exposure  Limit 
(PEL)— 0.15  mg/m3 


Longer-term  Exposure: 

90-day  feeding  study — rats 

NOAEL— 200  ppm 

NOEL— 0.3  to  0.6  mgAg/da 

Toxic  signa  alopecia,  weight  loss,  death 
at  high  levels 

Developmental  effects — Rats — oral  20- 
days — 500  ppm.  No  teratologic  ef- 
fects. 

500  ppm  slight  weight  loss  in  dams. 


Mutagenicity 

Ames  test  negative 

Mouse  Lymphoma  negative 

Micronucleus  negative 

Chinese    Hamster   +   activated   Ovary 

(CHO)  non-activated 
Dominant  Lethal  negative — mouse 


HUMAN  HEALTH  EFFECTS 

Used  as  an  orally  and  sublmgually  ad- 
ministered "long-acting"  vasodilator 
in  the  management  of  angina 
perctorls.  Absorbed  slowly  from  in- 
testines and  lungs,  not  appreciably 
through  skin. 

Rarely  severe  responses  are  encoun- 
tered consisting  of  nausea,  vomiting, 
weakness,  pallar,  sweating  and  col- 
lapse. Cross-sensitivity  with  nitro- 
glycerin has  been  described. 

Patch  tests  in  20  persons  gave  no  evi- 
dence of  skin  irritation  or  sensitiza- 
tion. 

Suggested  PEL  TVA  TWA— not  found. 

Found  in  EPA-TSCA  chemical  inventory 
June  1990. 

One  year  feeding  study — rats 
2  mg/kg/da  caused  no  effects 


Developmental    effects — no    published 
data 


Ames  negative 

Sister  chromatid 

Exchange 

Hamster  ovary  positive  at  160  mg/L 

Dominant  Lethal — no  report 


Tumorigenic  effects — rat.  Route  oral — 
dose  12875  mgAg/2yr  throid  tumors 
Equivocal  tumorigenic  agent 


Ingestion  causes  symptoms  of  central 
nervous  system  (CNS)  dysfunction 
including  convulsions  and  coma. 


Inhalation  of  dust  containing  RDX 
causes  nausea  and  CNS  dysfunction 
including  convulsions  and  uncon- 
sciousness. RDX  completely  ab- 
sorbed when  ingested  and  rapidly 
distributes  to  body  tissues. 


TIV— 1.5  mg/m3  (skin) 


90-day  feeding  study — rats 
LOAEL  5—160  MG/KG/DA 
NOAEL  6— 80  mg/kg/da 


Developmental  effects — rat — oral  10 
gmAg — 22  days  of  pregnancy.  Ef- 
fects of  newborn — stillbirth  reduced 
live  birth  index. 

Developmental  effects:  20gAg  6-15  day 
pregnancy  fetotoxic  in  rats,  but  no 
teratogenic  effects. 

Not  found  to  be  mutagenic 


Lifetime  feeding  studies  In  rates  and 
mice  showed  testicular  degeneration 
and  prostate  inflammation.  Decrease 
fertility  in  a  two-generation  repro- 
ductive study  in  rats 

Induces  hepatocellular  carcinomas  and 
a  denomas  in  mice. 
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DMDNB 

PETN 

RDX 

Mouse — a  103  wk  study— negative  for 

tumor  formation 

Metabolism  («€  labeled)  in-life  com- 

Metabolims—animal    studies    not    re- 

Metabolism— completely          absortied 

plete  evaluation  in  progress 

ported 

when  ingested  in  rats.  Highest  levels 
are   found   in   kidneys,   liver,   brain 
and  heart.  ROX  metabolized  by  the 
liver  and  its  metabolites  excreted  in 
urine. 

>ALO=Appra(lmate  Lethal  Dom. 

'I.P.=lntr3  peritoneal. 

3LDLO=Lowest  Reported  Lethal  Dose 

»  LD50=Lethal  Do«  50  percent. 

'  LOAEL;=Lowest  observed  adverse  effect  level. 

•  NOAEL=No  obsefvable  adverse  etfed  level. 


Responses  to  Questions  Asked  by  Senator  Pell  Relating  to  the  Convention 
ON  the  Limitation  Period  in  the  International  Sale  of  Goods,  with  Proto- 
col (Treaty  Doc.  103-10) 

PURPOSE  OF  convention 

Question.  Please  explain  how  the  Convention  would  "reduce  the  present  uncer- 
tainty as  to  finality  in  international  sales  that  arise  because  of  differing  national 
legal  rules"  (Treaty  Doc.  103-10,  p.  3). 

Please  provide  some  example  of  the  present  uncertainty.  What  are  some  of  the 
impediments  to  international  trade  that  would  be  reduced  if  the  United  States  rati- 
fied the  Convention? 

Answer.  International  commercial  transactions  normally  involve  at  least  two,  and 
often  several,  countries.  They  can  include  the  countries  of  the  buyer,  seller,  perform- 
ance of  the  contract,  co-signees,  warehouse  and  storage  operators,  transportation  fa- 
cilities, fmancial  or  investment  entities,  holders  of  secured  interests,  bank  issuers 
of  letters  of  credit,  insurance  companies  and  others.  Each  transaction  therefore  po- 
tentially involves  the  law  of  several  jurisdictions.  The  multiplicity  of  applicable 
laws,  their  differences,  and  the  resulting  legal  unpredictability  and  uncertainty  con- 
cerning the  transaction,  can  discourage  international  transactions  and  investment 
in  infrastructure  for  trade,  and  can  result  in  increased  likelihood  of  disputes  and 
litigation.  These  factors  also  raise  the  costs  of  conducting  trade. 

The  United  Nations  has  completed  two  related  conventions  unifying  international 
sales  law  based  on  the  preparatory  work  of  the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL).  The  United  States  ratified  in  1987  one  of 
the  two  companion  Conventions — the  UN  Convention  on  Contracts  for  the  Inter- 
national Sale  of  Goods — which  entered  into  force  on  January  1,  1988  and  har- 
monizes many  basic  substantive  issues  of  contract  and  sales  law  related  to  the  inter- 
national sale  of  goods.  This  Committee  now  has  before  it  the  second  of  the  two  Con- 
ventions, which  would  harmonize  law  dealing  with  many  problems  related  to  stat- 
utes of  limitation  for  the  initiation  of  legal  actions  related  to  international  sales. 

International  and  domestic  commerce  is  enhanced  by  increasing  certainty  and 
predictability  as  to  applicable  rules  which  will  govern  the  parties  to  a  commercial 
transaction.  These  considerations  operated  when  domestic  commercial  law  in  the 
United  States  on  sales,  and  the  related  statutes  of  limitation,  were  harmonized 
through  State  enactment  of  Article  2  of  the  Uniform  Commercial  Code  (UCC).  The 
UCC  nas  been  adopted,  with  some  amendments,  in  all  State  jurisdictions  of  the 
United  States,  and  this  had  led  to  an  essentially  unified  American  law  of  sales. 
While  this  has  not  resulted  in  full  uniformity,  the  significant  degree  of  harmoni- 
zation provided  by  the  Uniform  Commercial  Code  has  greatly  enhanced  predict- 
ability for  domestic  U.S.  sales  transactions.  It  is  hoped  that  the  UN  Limitation  Con- 
vention, which  is  aligned  with  the  UN  Sales  Convention,  will  have  the  same  effect 
on  a  world-wide  basis. 

PURPOSE  OF  PROPOSED  DECLARATION 

Question.  The  American  Bar  Association  and  the  Secretary  of  State's  Advisory 
Committee  on   International   Law  recommended,   and  the  Administration  has  re- 

? [nested  that  the  Senate's  resolution  of  ratification  include  a  declaration,  as  provided 
or  in  Article  XII  of  the  1980  protocol,  stating  that  it  will  not  be  bound  by  Article 
I  of  this  protocol.  What  does  Article  I  of  the  Protocol  concern?  How  will  such  a  dec- 
laration support  the  interests  of  the  United  States? 


40 

Of  the  countries  which  have  either  ratified  or  intend  to  ratify  the  Convention,  how 
many  have  made  such  a  declaration?  What  has  been  the  effect  of  such  declarations 
on  the  breath  of  the  Conventions  applicability? 

Answer.  The  purpose  of  the  Declaration  is  to  retain  the  narrow  scope  of  applica- 
tion of  the  original  1974  Convention,  rather  than  adopt  an  amendment  contained 
in  Article  1(1Xd)  of  the  1980  F*rotocol.  The  original  Convention  in  Article  3  limits 
the  Convention's  scope  to  cases  where  the  parties  are  in  contracting  States.  This 
limited  scope  of  application  of  the  Convention  provided  a  relatively  predictable  rule 
for  the  Convention.  The  change  effected  by  the  1980  Protocol  would  broaden  the 
scope  of  the  Convention's  application  through  the  operation  of  conflict  of  laws  rules. 
While  this  would  expand  the  number  of  transactions  to  which  the  Convention  could 
apply,  it  would  do  so  at  the  cost  of  greater  uncertainty  as  to  when  the  Convention 
apphes.  The  United  States,  in  ratifying  the  U.N.  Sales  Convention  (CISC),  made  the 
same  type  of  Declaration  as  pro posea  here,  with  the  effect  of  narrowing  the  scope 
of  application  of  that  Convention.  We  join  with  the  American  Bar  Association  in  our 
request  to  the  Senate  to  make  the  corresponding  Declaration  for  this  ancillary  con- 
vention to  the  CISC 

Most  countries  party  to  the  UN  Sales  Convention  and  the  Limitation  Convention 
have  not  made  this  Declaration  and  have  opted  for  the  broader  reach  of  the  Conven- 
tion as  amended  in  this  respect  by  the  FVotocol.  Nevertheless,  most  U.S.  private  sec- 
tor interests  have  stated  that  greater  certainty  in  determining  when  the  Conven- 
tion's rules  will  apply  is  important  to  American  commercial  interests. 

PARTIES  ABILITY  TO  "OPT-IN/OPT-OUT" 

Question.  The  Convention  provides  that  if  both  parties  to  a  contract  agree,  the 
contract  terms  can  derogate  from,  modify,  or  exclude  application  of  the  Convention's 
terms.  Why  does  the  Convention  require  both  parties  to  agree  that  it  will  not  apply 
instead  of  allowing  one  of  the  contracting  parties  to  decide  that  the  Convention  will 
not  apply?  Why  not  allow  the  parties  to  "opt  in"  instead? 

If  parties  to  a  transaction  have  the  right  not  to  be  bound  by  the  Convention's  pro- 
visions what  value  is  the  Convention? 

If  at  any  time  the  United  States  should  wish  to  withdraw  its  participation  from 
the  Convention,  can  it  do  so  easily? 

Answer.  The  Convention  permits  parties  to  sales  contracts  to  "opt-out"  from  hav- 
ing it  apply  to  their  contract.  Most  states  that  participated  in  the  negotiation  of  the 
Convention,  including  the  United  States,  believed  that  the  benefit  of  certainty  of- 
fered by  the  Convention  should  apply  if  the  contract  remains  silent  on  applicable 
law.  This  is  consistent  with  the  aim  of  establishing  "default"  rules,  which  apply  the 
Convention  to  qualifying  transactions  unless  the  parties  have  expressly  chosen  oth- 
erwise. The  so-called  "opt-in"  approach  would  have  left  most  transactions  uncovered 
by  the  Convention's  provisions,  since  in  most  cases  the  parties  take  no  action  one 
way  or  the  other.  An  "opt-in"  approach  would  largely  fail  to  provide  the  degree  of 
harmonization  and  predictability  offered  by  this  Convention  for  the  international 
sale  of  goods. 

Requiring  both  parties  to  agree  to  "opt-out"  removes  the  uncertainty  that  arises 
in  cases  where  one  party  proposes  terms  not  agreed  to  by  the  other.  The  purpose 
was  to  provide  for  harmonization  through  application  of  the  Convention  unless  it 
is  excluded  by  agreement. 

This  does  not  conflict  in  any  way  with  a  key  underlying  policy  of  the  Convention, 
which  is  to  support  party  autonomy  and  to  permit  liberal  variation  by  the  parties 
of  the  Convention's  terms.  Such  an  approach  is  consistent  with  the  Uniform  Com- 
mercial Code  which  permits  wide  variation  by  agreement  of  the  parties. 

The  United  States,  pursuant  to  Article  45,  may  withdraw  from  the  Convention  at 
any  time.  A  declaration  of  withdrawal  would  become  effective  approximately  one 
year  later. 

EFFECT  ON  U.S.  LAW 

Question.  The  Convention  is  generally  consistent  with  the  approach  and  outlook 
of  the  UCC.  One  way  in  which  this  convention  apparently  differs  from  the  UCC, 
is  that  parties  to  a  contract  may  not  voluntarily  reduce  the  Limitation  period  (art. 
22  (1)).  Why?  What  are  the  other  differences,  and  what  are  their  consequences? 

Should  the  Untied  States  or  any  other  country  wish  to  modify  the  terms  of  the 
convention  after  ratification,  how  would  this  be  accomplished? 

How  will  ratification  of  the  Limitations  Convention  affect  the  laws  governing  the 
sale  of  good  within  the  Untied  States.  What  restrictions,  if  any,  will  ratification  of 
the  Convention  have  on  the  ability  of  the  States  to  enact  laws  which  may  be  incon- 
sistent with  the  terms  of  the  convention? 
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Answer.  The  Limitation  Convention  adopts  as  its  general  statute  of  limitations  for 
the  filing  of  actions  the  same  4-year  rule  as  does  Article  2  of  the  Uniform  Commer- 
cial Code,  which  served  as  the  model  in  that  respect  for  the  Convention.  Agreement 
on  the  4-year  rule  was  a  considerable  compromise,  in  view  of  the  wide  disparity  of 
statutes  of  limitations  provided  by  the  laws  of  numerous  countries,  ranging  from  six 
months  to  30  years.  Concern  was  expressed  by  a  number  of  lesser-developed  States, 
which  tend  to  have  fewer  available  legal  resources,  that  any  shorter  limitation  pe- 
riod would  be  too  difficult  for  them  to  accept.  Since  in  most  cases  the  results  would 
be  the  same  under  the  Convention  and  the  UCC,  the  great  majority  of  transactions 
involving  parties  in  the  United  States  would  have  the  same  limitation  period. 

For  those  transactions  in  which  a  party  in  the  United  States  wishes  to  negotiate 
a  shorter  statute  of  limitations,  which  is  permitted  under  the  UCC  down  to  a  mini- 
mum of  one  year,  that  party  would  need  to  opt-out  of  the  Convention. 

Other  differences  between  the  Convention  and  the  UCC  on  matters  such  as  treat- 
ment of  warranties  and  rules  on  tolling  statutes  of  limitation  are  not  substantial, 
and  in  most  circumstances  results  under  the  two  legal  texts  would  be  similar. 

Modification  of  the  Convention  could  occur  in  the  same  manner  that  the  original 
1974  Convention  was  modified  by  the  1980  Protocol.  The  work  program  of  the  Unit- 
ed Nations  Commission  on  International  Trade  Law  is  set  by  Memoer  States  at  the 
Commission's  annual  plenary  sessions. 

U.S.  ratification  of  the  Limitation  Convention  would  not  affect  the  application  of 
UCC  Article  2  to  domestic  sales  cases  in  the  United  States.  States  may  enact  laws 

ffoveming  domestic  transactions  without  regard  to  whether  or  not  those  laws  estab- 
ish  different  standards  and  rules  than  the  Convention.  The  federal  government  on 
the  other  hand  has  authority  to  adopt  by  legislation  or  treaty  laws  with  respect  to 
foreign  commerce. 

The  process  by  which  U.S.  positions  on  the  unification  and  harmonization  of  inter- 
national commercial  law  are  developed  is  dependent  upon  close  consultation  with 
and  guidance  from  bar  associations,  interest  groups,  and  State  law  organizations. 
The  earlier  ratification  by  the  United  States  of  the  UN  Sales  Convention  has  not 
in  any  way  inhibited  the  application  of  the  Uniform  Commercial  Code  to  domestic 
sales  transactions. 

INTERNATIONAL  RATIFICATION  OF  THE  CONVENTIONS 

Question.  Which  countries  have  ratified  the  convention  on  the  International  Sale 
of  Goods  (Treaty  Doc.  98-9).  Did  ratification  by  the  United  States  in  any  measur- 
able way  encourage  other  countries  to  ratify  the  treaty? 

At  present,  which  are  the  countries  which  have  ratified  or  intend  to  ratify  the 
Limitations  Convention?  Have  any  non  signatory  countries  cited  specific  terms  of 
the  treaty  which  they  perceive  as  an  impediment  to  their  signing  on?  If  unifying 
the  laws  applicable  to  the  international  sale  of  goods  is  beneficial  to  all  countries, 
why  have  more  countries  not  acceded  to  both  Conventions? 

Have  Canada,  Japan,  Mexico  or  the  United  Kingdom  acceded  or  shown  any  desire 
to  accede  either  to  the  Sales  or  to  the  Limitations  Conventions? 

Answer.  Current  lists  of  States  party  to  the  Conventions  are  appended  hereto. 
Ratification  of  the  UN  Sales  Convention  by  the  United  States,  Italy  and  China 
brought  the  UN  Sales  Convention  into  force  on  January  1,  1988.  That  Convention 
has  achieved  widespread  adoption,  and  based  on  our  discussion  with  a  variety  of 
countries.  United  States  ratification  was  indeed  a  factor  in  the  broad  acceptance  of 
that  Convention,  since  the  United  States  occupies  an  important  position  as  a  major 
commercial  state  and  one  with  a  well-known  modem  domestic  commercial  law. 

We  believe  that  United  States  ratification  of  the  Limitation  Convention  will  in  the 
same  manner  encourage  more  countries  to  adopt  this  Convention.  This  would  in- 
clude countries  in  Eastern  Europe  and  the  former  Soviet  Union  in  the  process  of 
reformulating  their  legal  systems.  We  believe  that  ratification  by  the  United  States 
wiU  help  to  convince  those  and  other  States  of  the  advantages  of  joining  a  har- 
monized international  legal  system  on  sales  transactions.  This  would  also  be  consist- 
ent with  efforts  by  the  United  States  to  assist  those  countries  to  use  modem  com- 
mercial legal  models  as  the  basis  for  undertaking  treaty  obligations  and  for  develop- 
ment of  their  domestic  law. 

We  believe  that  many  states  have  chosen,  as  did  the  United  States,  to  adopt  the 
UN  Sales  Convention  first  before  considering  the  companion  Limitation  Convention. 
While  we  are  not  aware  of  specific  terms  ofthe  Convention  which  may  have  so  far 
inhibited  wider  adoption  of  the  Limitation  Convention,  two  factors  may  be  involved. 
First,  the  Convention  adopts  what  are  for  many  countries  new  and  very  short  stat- 
utes of  limitation,  including  the  general  4-year  rule  and  a  cap  of  ten  years,  after 
which  no  extensions  ofthe  limitation  period  would  be  possible.  By  limiting  the  dura- 
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tion  of  exposure  to  liability  for  commercial  transactions,  these  statutory  periods  are 
supportive  of  modem  international  commerce.  Nevertheless,  they  represent  a 
change  for  many  countries,  especially  lesser-developed  countries. 

In  response  to  the  question  concerning  certain  of  our  major  trading  partners,  Mex- 
ico has  already  ratified  the  Limitation  Convention  and  we  are  advised  that  Canada 
is  considering  doing  likewise.  Canada  and  Mexico  are  both  parties  to  the  UN  Sales 
Convention.  We  are  advised  that  the  United  Kingdom  is  prepared  to  ratify  both 
Conventions,  although  delays  have  resulted  from  parliamentary  problems  not  relat- 
ed to  issues  with  the  Conventions  themselves.  Japan  has  joined  neither  Convention, 
but  it  should  be  noted  that  Japan  has  joined  very  few  conventions  of  this  nature. 

EFFECT  OF  SALES  CONVENTION  ON  THE  OPERATIONS  OF  U.S.  BUSINESSES 

Question.  When  the  Convention  on  the  International  Sale  of  Goods  came  up  for 
ratification  in  1984,  it  had  the  strong  backing  of  the  ABA  and  the  American  Export- 
ers Association.  Now  that  the  treaty  has  been  in  force  for  over  four  years,  how  has 
it  benefited  U.S.  businesses  involved  in  international  trade?  Is  this  at  all  measur- 
able? have  any  terms  of  the  Convention  been  repeatedly  criticized  by  lawyers  or  par- 
ties to  international  sales? 

The  Limitations  convention  has  also  been  backed  by  the  ABA.  In  light  of  the  suc- 
cesses or  failures  of  the  Sales  Convention,  how  is  the  Limitations  Convention  ex- 
pected to  benefit  U.S.  traders? 

Has  the  Sales  Convention  especially  benefited  trade  operations  with  countries  of 
the  developing  world,  as  it  was  expected  to  do? 

Answer.  While  it  is  very  diflicult  to  measure  such  factors,  since  commercial  par- 
ties within  the  United  States  generally  are  not  required  to  notify  any  federal  or 
other  public  agency  of  the  terms  and  conditions  they  select  for  their  transactions, 
we  are  aware  through  discussions  with  various  organizations  that  a  large  number 
of  commercial  transactions  involving  United  States  parties  have  proceeded  without 
difficulty  in  applying  the  Sales  Convention's  terms.  Few  cases  have  risen  in  litiga- 
tion, which  suggests  that  the  provisions  of  the  Sales  Convention  are  not  excessively 
difficult  to  apply-  We  are  not  aware  of  any  provision  creating  consistent  concern  on 
the  part  of  LJ.S.  commercial  interests  so  as  to  merit  raising  them  as  grounds  for  pos- 
sible reconsideration  of  the  Convention's  provisions. 

UNCITRAL  has  also  undertaken  the  collection  and  recently  began  the  dissemina- 
tion of  information  on  national  court  and  arbitral  decisions  interpreting  both  Con- 
ventions. 

The  Sales  Convention  benefits  trade  operations  of  developing  countries  by  provid- 
ing international  legal  standards  that  may  be  particularly  acceptable  because  they 
bear  the  imprimatur  of  the  United  Nations,  which  avoids  the  necessity  for  either 
party  to  convince  the  other  to  adopt  its  or  some  other  particular  national  law  as 
the  governing  law  for  the  transaction.  This  has  been  beneficial  from  a  United  States 
point  of  view,  since  both  Conventions  are  compatible  with  the  modem  American  ap- 
proach to  commercial  law.  It  is  expected  that  similar  benefits  will  result  from  adop- 
tion of  the  Limitation  Convention. 

THE  SCOPE  OF  APPLICATION  OF  THE  SALES  CONVENTION 

Question.  Upon  ratification  of  the  Sales  Convention  (Treaty  Doc.  98-9),  a  declara- 
tion similar  to  that  pertaining  to  Article  I  of  the  Protocol  amending  the  Limitations 
convention  was  made.  The  declaration  basically  reduces  the  applicability  of  the  Con- 
vention to  sales  between  parties  operating  in  contracting  states.  The  Sales  Conven- 
tion has  now  been  effective  for  over  four  years.  Have  U.S.  businesses  been  advan- 
taged or  disadvantaged  by  the  declaration? 

Have  parties  from  contracting  states  regularly  chosen  not  to  be  bound  by  the  Con- 
vention, or  has  it  been  the  normal  business  practice  of  parties  to  have  their  trans- 
actions subject  to  the  terms  of  the  Convention? 

The  Limitations  Convention  as  well  as  the  Sales  Convention  excludes  certain 
classes  of  sales  form  their  application.  What  are  they?  Why  were  they  excluded? 

Now  that  the  Sales  Convention  has  been  in  efiect  for  several  years,  has  any  fur- 
ther desire  emerged  among  the  signatory  States  either  to  exclude  any  other  class 
of  sales  from  the  applicability  of  the  Conventions,  or  to  include  any  of  the  previously 
excluded  classes? 

Answer.  We  have  sought  through  the  Declaration  with  regard  to  the  Sales  Con- 
vention and  the  corresponding  Declaration  now  proposed  for  the  Limitation  Conven- 
tion to  increase  commercial  predictability  as  to  the  law  that  will  apply  to  any  given 
transaction.  Since  most  commercial  parties  in  this  country  have  spoken  in  favor  of 
commercial  predictability  as  a  critical  factor,  and  since  there  has  been  no  general 
expression  of  concern  about  the  limiting  effect  of  the  Declarations,  we  believe  that 
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the  effect  of  these  Declarations  is  beneficial.  Should  the  view  of  affected  American 
import-export  or  other  commercial  groups  change  on  this  point,  the  United  States 
could  withdraw  one  or  both  of  these  Declarations. 

Again,  while  it  is  difficult  to  measure  such  factors  in  the  absence  of  any  reporting 
system,  it  is  our  understanding  that  most  transactions  potentially  subject  to  the 
Convention  remain  so  because  the  parties  do  not  exclude  it.  Some  parties  may  as 
a  regular  matter  tend  to  exclude  the  Convention's  coverage  in  favor  of  standard  con- 
tract provisions  prepared  by  their  counsel  that  are  specifically  tailored  to  their 
needs.  Most  of  those  who  have  communicated  this  practice  to  us  have  stated  that 
their  reason  for  doing  so  was  to  wait  and  see  how  the  Sales  Convention  would  in 
fact  operate  and  whether  its  provisions  generate  an  unusual  amount  of  litigation. 
This  is  normal  commercial  practice,  and  does  not  by  itself  indicate  that  there  are 
difficulties  in  accepting  the  Sales  Convention. 

Both  Conventions  exclude  several  categories  of  sales  and  sale  of  certain  types  of 
goods,  primarily  because  of  specific  regulatory  regimes  that  are  applicable  to  them, 
or  because  of  particular  legal  needs  for  those  types  of  sales  contracts.  These  include, 
under  the  Limitation  Convention,  sales  by  auction  or  otherwise  by  authority  of  law; 
sales  of  stocks,  shares,  securities  and  negotiable  instruments;  marine  and  air  trans- 

Sortation;  and  certain  power  sources,  i.e.,  electricity,  claims  based  on  torts;  nuclear 
amage;  liens,  mortgages  and  secured  interests;  bills  of  exchange,  checks  and  prom- 
issory notes;  and  judgments  and  certain  other  claims  subject  to  legal  execution.  Both 
Conventions  exclude  consumer  sales  and  focus  on  traditionally  commercial  trans- 
actions. 

We  have  not  been  advised  that  States  party  to  either  Convention  have  sought  to 
revise  the  Convention's  exclusions  of  particular  categories  of  contracts. 

FOLLOW-UP  ROLE  OF  THE  U.N.  COMMISSION  ON  INTERNATIONAL  LAW 

Question.  The  treaty  is  written  in  rather  broad  terms  in  order  to  avoid  demands 
for  amendments.  The  details  will  be  developed  by  implementation,  use  and  interpre- 
tation of  the  Convention.  What  role  has  the  U.N.  Commission  on  International  Law 
played  in  publishing  information  about  legal  and  court  interpretations  of  the  Con- 
vention on  the  International  Sale  of  Goods?  Have  they  provided  information  ena- 
bling U.S.  practitioners  to  determine  how  the  Convention  is  being  applied  in  other 
countries?  Is  similar  reporting  planned  for  the  Convention  on  Limitations? 

Answer.  The  Commission  has  undertaken  to  collect  and  disseminate  abstracts  of 
legal  decisions  and  interpretations  of  both  Conventions,  and  to  furnish  decisions 
upon  request.  This  considerable  undertaking  involves  national  correspondents  in 
many  countries  who  collect  decisions  and  related  legal  information,  and  prepare 
legal  abstracts  that  are  compiled  in  a  U.N.  document  that  is  made  available  to  U.N. 
Member  States.  This  will  enable  interested  parties  and  legal  publishers  to  have  ac- 
cess to  information  about  the  decisions  and  to  obtain  the  aecisions  in  their  original 
language.  This  not  only  will  benefit  commercial  parties  to  transactions  and  their  at- 
torneys, but  should  promote  harmonization  of  interpretations  in  party  States. 

ROLE  OF  THE  SECRETARY  OF  STATE'S  ADVISORY  COMMITTEE  ON  PRIVATE 

INTERNATIONAL  LAW 

Question.  What  is  the  role  of  the  Secretary  of  State's  Advisory  Committee  on  Pri- 
vate International  Law?  What  role  did  they  play  in  the  negotiation  of  the  Conven- 
tion? Who  are  the  current  members  and  how  are  they  selected? 

Answer.  The  Advisory  Committee  (ACPIL)  brings  together  experts  and  interested 
organizations  in  the  United  States,  who  make  recommendations  as  to:  topics  for 
commercial  law  harmonization  that  should  be  proposed  or  supported  by  the  United 
States;  positions  to  be  taken  by  the  United  States  in  any  resulting  international  de- 
liberations; whether  to  seek  United  States  ratification  of  any  resulting  treaty  and 
whether  to  seek  enactment  of  implementing  legislation.  Annual  Advisory  Committee 
meetings  provide  a  forum  for  discussion  of  follow-up  problems  that  may  arise.  The 
Advisory  Committee  members  are  drawn  from  national  legal  organizations  (which 
nominate  representatives),  including: 

American  Association  for  the  Comparative  Study  of  Law; 

American  Bar  Association; 

American  Branch,  International  Law  Association; 

American  Corporate  Counsel  Association; 

American  Law  Institute; 

American  Society  of  International  Law; 

Association  of  American  Law  Schools; 

National  Association  of  Attorneys  General; 

National  Conference  of  Commissioners  on  Uniform  State  Laws; 
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The  Conference  of  Chief  Justices;  and 

The  Judicial  Conference  of  the  United  States. 

Representatives  of  the  Departments  of  Justice  and  Commerce  participate  as  repi- 
lar  members,  along  with  representatives  from  other  federal  agencies  dependmg 
upon  the  particular  issues  that  may  be  discussed. 

In  addition,  specialized  study  groups  are  organized  under  the  Advisory  Committee 
to  review  particular  legal  and  commercial  law  topics.  Participation  in  Advisory  Com- 
mittee and  Study  Group  meetings  is  open  to  the  public  and  encouraged  in  order  to 
ensure  the  broadest  review  of  the  legal  issues  of  concern  to  American  commercial 
and  other  interest  groups  and  the  Bar. 

AGREEMENTS  PERTAINING  TO  PRIVATE  INTERNATIONAL  LAW 

Question.  The  Convention  on  the  Limitation  Period,  with  Protocol,  is  stated  to  fall 
within  the  realm  of  private  international  law.  How  do  you  define  that  aspect  of 
international  law?  Ho  broad  is  its  scope?  And  what  areas  of  the  law  are  deemed  to 
fall  within  it? 

What  international  agreements  now  exist  in  the  realm  of  private  international 
law? 

Is  there  a  particular  procedure  by  which  agreements  pertaining  to  private  inter- 
national law  come  into  being?  How  do  such  agreements  get  initiated  and  negotiated? 
Do  certain  international  bodies  carry  primary  responsibility? 

Answer.  There  appear  to  be  a  number  of  organizations  with  special  responsibility 
for  private  international  law — the  Hague  Conference  on  Private  International  Law, 
the  International  Institute  for  Unification  of  Private  Law,  the  United  Nations  Com- 
mission on  International  trade  Law  (from  which  this  Convention,  with  Protocol, 
emerged).  How  do  the  responsibilities  and  agendas  of  these  various  groups  compare? 
Where  do  they  differ?  What  role  does  the  United  States  play  in  each  one  of  these 
groups?  Does  the  International  Law  Conunission  of  the  United  Nations  play  any 
role  in  this  area? 

Is  there  any  consensus  as  to  what  subjects  in  this  area  need  to  harmonized  in 
the  international  arena?  What  additional  international  law  agreements  are  now  in 
the  process  of  being  negotiated,  and  by  whom?  Does  the  Administration  anticipate 
plaang  additional  private  international  law  agreements  before  the  Senate  in  the 
next  several  years?  If  so,  what  agreements  do  you  expect  to  submit? 

Much  of  private  international  law  appears  to  concern  commercial  law.  Are  our 
major  trading  partners  parties  to  the  major  agreements  in  this  area?  Is  there  any 
way  of  measuring  the  impact  of  private  international  law  agreements  on  inter- 
national trade? 

Answer.  For  operational  convenience  we  divide  most  law  unification  into  "public 
international  law"  projects  and  "private  international  law"  projects.  The  former  in- 
volve subjects  primarily  within  federal  government  control  and  which  are  imple- 
mented primarily  by  governmental  regulatory  or  other  bodies.  They  generally  apply 
broader  legal  principles  governing  the  conduct  of,  and  relations  between,  nations 
and  do  not  rest  on  particular  national  legal  systems.  They  involve  few  rights  acces- 
sible for  private  litigants,  except  through  agreement  by  a  governmental  agency  to 
pursue  those  rights. 

'Private  international  law"  agreements  and  other  projects  set  out  rules  and  proce- 
dures to  govern  international  legal  transactions  and  relationships  between  private 
parties.  Tney  typically  involve  careful  consideration  of  the  different  national  legal 
systems  in  order  to  harmonize  substantive  and  procedural  law.  Moreover,  they  nor- 
mally create  rights  and  obligations  to  govern  private  parties  in  individual  trans- 
actions and  relationships  that  are  enforceable  by  private  parties  before  courts  of 
contracting  States  or  arbitral  tribunals  and  generally  without  the  participation  of 
governments. 

The  United  States  is  currently  a  party  to  the  following  conventions  that  entered 
into  force  for  the  United  States  since  1950  and  that  we  would  categorize  as  private 
international  law  conventions: 

Year  in  Force 

for  the 
United  States 

Hague   Conference   Convention  on  Service  Abroad  of  Judicial   and 

Extra-Judicial  Documents  in  Civil  and  Commercial  Matters  1969 

UN-ECOSOC  Convention  on  Recognition  and  Enforcement  of  Foreign 

Arbitral  Awards  1970 
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Year  in  Force 

for  the 
United  States 

Hague  Conference  Convention  on  the  Taking  of  Evidence  Abroad  in 

Civil  and  Commercial  Matters  1972 

Hague  Conference  Convention  Abolishing  the  Requirement  of  Legal- 
ization for  Foreign  Public  Documents  1981 

UN  (UNCITRAL)  Convention  on  Contracts  for  the  International  Sale 

of  Goods  1988 

Inter-American  (OAS)  Convention  on  Letters  Rogatory,  and  Addi- 
tional Protocol  1988 

Hague  Conference  Convention  on  the  Civil  Aspects  of  International 

Child  Abduction  1988 

Inter-American  (OAS)  Convention  on  International  Commercial  Arbi- 
tration    1991 

Most  Conventions  in  this  category  are  prepared  by  and  negotiated  under  the  aus- 

f>ices  of  intergovernmental  organizations  which  specialize  in  unification  of  private 
aw.  Each  organization  has  established  procedures  for  member  states  to  propose  and 
agree  upon  its  work  agenda.  The  United  States  actively  participates  in  tnis  process, 
seeking  to  encourage  a  focus  on  practical,  achievable  commercial  and  trade  law  top- 
ics (it  should  be  noted  that  projects  in  other  areas  of  private  law  are  also  pursued 
by  these  organizations,  including  international  judicial  assistance,  family  law,  trusts 
and  estates,  and  others).  The  existence  of  alternative  international  bodies  in  which 
to  pursue  our  interests  is  important.  The  International  Law  Commission  (ILC)  does 
not  participate  in  these  activities,  since  it  focuses  on  public  international  law  mat- 
ters. 

We  seek  through  the  Advisory  Committee,  various  bar  associations,  law  unifica- 
tion associations  and  others  in  the  United  States  to  obtain  expressions  of  interest 
in  topics  that  should  be  pursued  in  this  field.  Recently  there  have  been  expressions 
of  interest  in  achieving  an  international  legal  regime  for  secured  interests,  which 
is  now  a  topic  at  the  International  Institute  for  the  Unification  of  Private  Law 
(UNIDROIT).  Considerable  interest  in  United  States  legal  circles  has  been  shown 
in  having  the  United  States  again  support  an  effort  to  harmonize  some  aspects  of 
international  bankruptcy  and  insolvency  law.  We  expect  to  raise  this  topic  in  appro- 
priate organizations,  although  a  consensus  has  not  yet  been  developed  in  U.S.  com- 
mercial or  legal  circles  on  which  areas  of  that  law  might  be  amenable  to  inter- 
national harmonization. 

We  anticipate  recommending  to  the  Administration  that  it  send  forward  in  the 
near  future  to  the  Senate  the  following  international  private  law  agreements — in 
the  trade  and  commerce  field,  UNIDR(jIT  Conventions  on  International  Financial 
Leasing  and  International  Factoring,  the  UN  Convention  on  International  Bills  of 
Exchange  and  Promissory  Notes  (negotiable  instruments),  which  have  been  en- 
dorsed by  the  American  Bar  Association,  the  Commerce  Department  and  others. 

In  other  private  law  fields,  we  exf)ect  to  submit  the  Hague  Convention  on  trusts 
and  the  Inter-American  Convention  on  taking  of  evidence  abroad.  We  have  under 
consideration  Hague  Conventions  on  the  law  applicable  to  succession  to  estates  and 
on  intercountry  adoption  of  children.  ^^ 

Conventions  currently  being  negotiated  include  an  UNCITRAL  Convention  on 
international  bank  guarantees  and  standby  letters  of  credit,  an  UNIDROIT  Conven- 
tion on  protection  of  cultural  property,  and  an  Inter-American  Convention  on  the 
law  applicable  to  contractual  arrangements. 

IMPEDIMENTS  FOR  RATIFICATION  IN  CERTAIN  CIVIL  LAW  COUNTRIES 

Question.  In  a  1985  Law  Journal  article  (Krapp,  The  Limitation  Convention  for 
International  Sale  of  Goods,  19  J.  World  Tr.  L.  343  (1985))  questions  were  raised 
as  to  whether  or  not  the  Limitations  Convention  would  raise  substantial  concerns 
in  some  civil  law  countries.  The  author  suggests  that:  "Although  the  Convention 
provides  for  several  reservations,  it  will  nevertheless  be  difficult  for  manv  states  to 
accede  to  the  Convention."  (360)  Do  you  believe  the  author's  concerns  will  result  in 
reluctance  of  ratification  by  civil  law  countries? 

Answer.  Negotiation  of  international  conventions  of  this  nature  necessarily  in- 
volves compromises  and  adjustments  for  each  country  and  legal  system  involved. 
Problems  are  routinely  encountered,  especially  between  the  civil  law  and  common 
law  systems.  Decisions  as  to  how  to  deal  with  diflerences  between  these  systems  are 
necessary  and  involve  possible  difficulties  for  ratification  by  countries  on  one  side 
or  the  other,  or  both.  Similar  problems  are  encountered  in  the  development  of  Uni- 
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form  Acts  by  the  National  Conference  of  Commissionere  on  Uniform  State  Laws, 
when  those  Acts  are  presented  to  the  various  State  legislatures  for  enactment. 

With  regard  to  the  concerns  expressed  by  the  author  of  the  article  referred  to,  sev- 
eral problems  may  exist  for  civil  law  countries  although  we  note  that  most  of  the 
current  states  parties  to  the  limitation  Convention  have  civil  law  systems.  One  of 
the  problems  referred  to  by  that  author  are  the  provisions  in  the  Convention  which 
require  parties  to  a  dispute  affirmatively  to  raise  the  defense  of  expiration  of  a  stat- 
ute of  limitations.  While  this  is  the  normal  rule  in  common  law  countries,  it  is  at 
variance  with  the  practice  followed  in  most  civil  law  jurisdictions  (the  Convention 
does  allow  a  reservation  to  be  taken  so  that  a  civil  law  country  need  not  be  bound 
by  that  provision). 


Statement  of  the  Connecticut  Bar  Association 

1974  limitations  CONVENTION  AS  AMENDED  BY  1980  PROTOCOL,  TREATY  DOC.  103-10 

Dear  Senator  Pell:  I  write  this  statement  to  you  as  legislative  chair  of  the  Con- 
necticut Bar  Association's  Section  of  International  Law  and  World  Peace  ("Section") 
and  request  it  be  included  in  the  October  26,  1993  hearing  record  for  these  inter- 
national conventions.  The  Section  supports  the  United  States  becoming  a  party  to 
the  1974  Convention  on  the  Limitation  Period  in  the  International  Sale  of  Goods 
("1974  Convention")  and  its  amending  1980  protocol  (collectively  "Conventions"). 

The  problem  these  Conventions  address  is  fairly  simple  to  illustrate.  Seller  (lo- 
cated in  Connecticut)  contracts  to  certain  goods  to  Buyer  (located  in  Country  A).  The 
physical  contract  is  concluded  by  an  exchange  of  electronic  mail.i  These  goods  are 
replacement  parts  for  heavy  machinery  used  through  out  the  world.  The  first  deliv- 
ery will  be  "drop  shipped"  directly  to  Seller's  customer  (a  government  instrumental- 
ity in  this  example)  in  Country  B. 

The  goods  are  defective,  but  it  takes  4V2  years  to  discover  the  defect.2  Seller  is 
unwilling  to  correct  the  defect  voluntarily  because  the  one  year  warranty  period  has 
expired.  What  can  Buyer  do?  Buyer  will  usually  resort  to  the  courts.  The  question 
is,  which  court? 

Buyer  must  be  careful  about  where  it  brings  suit  because  the  statute  of  limita- 
tions 3  may  have  passed.  Buyer  will  try  to  select  a  forum  which  allows  a  suit  even 
after  this  long.  For  example,  Buyer  cannot  bring  suit  in  Country  A  because  its  stat- 
ute of  limitations  is  only  two  years.  Any  suit  brought  more  than  two  years  afler  the 
cause  of  action  accrued  will  be  considered  "too  old"  and  dismissed. 

Buyer  cannot  bring  suit  in  Connecticut  because  it  has  a  four  year  statute  of  limi- 
tations'* on  suits  of  this  type.  Buyer  can  bring  suit  in  Country  B  because  it  has  a 
ten  year  statute  of  limitations  for  goods  purchased  for  use  in  government  projects. 
Therefore,  Buyer  will  bring  the  suit  in  Country  B.  As  you  can  see,  this  rule  encour- 


1  Generally  called  "email."  There  usually  is  no  paper  physically  exchanged  with  this  type  of 
communication.  In  that  respect,  it  is  similar  to  a  fax.  The  message  goes  directly  from  the  send- 
er's computer  (in  Country  A)  to  the  recipient's  computer  (in  Connecticut). 

2  For  the  purposes  of  this  example,  we  are  assuming  this  delay  is  not  unreasonable  under  the 
circumstances  of  the  case. 

3 According  to  the  American  Bar  Association  report  on  the  1974  Convention  to  the  House  of 
Delegates,  the  statute  of  limitations  can  range  from  six  months  to  thirty  years  in  different  coun- 
tries. 

*  Connecticut  has  adopted  Uniform  Commercial  Code  §2-725,  which  provides: 
Statute  of  limitations  in  contracts  for  sale.  (1)  An  action  for  breach  of  any  contract  for  sale 
must  be  commenced  within  four  years  afler  the  cause  of  action  has  accrued.  By  the  original 
agreement  the  parties  may  reduce  the  period  of  limitation  to  not  less  than  one  year  but  may 
not  extend  it. 

(2)  A  cause  of  action  accrues  when  the  breach  occurs,  r^ardless  of  the  aggrieved  party's  lack 
of  knowledge  of  the  breach.  A  breach  of  warranty  occurs  when  tender  of  delivery  is  made,  except 
that  where  a  warranty  explicitly  extends  to  future  performance  of  the  goods  and  discovery  of 
the  breach  must  await  the  time  of  such  performance  the  cause  of  action  accrues  when  the 
breach  is  or  should  have  been  discovered. 

(3)  Where  an  action  commenced  within  the  time  limited  by  subsection  (1)  is  so  terminated 
as  to  leave  available  a  remedy  by  another  action  for  the  same  breach  such  other  action  may 
be  commenced  afler  the  expiration  of  the  time  limited  and  within  six  months  after  the  termi- 
nation of  the  first  action  unless  the  termination  resulted  ftx)m  voluntary  discontinuance  or  from 
dismissal  for  failure  or  neglect  to  prosecute. 

(4)  This  section  does  not  alter  the  law  on  tolling  of  the  statute  of  limitations  nor  does  it  apply 
to  causes  of  action  which  have  accrued  before  October  1,  1961. 
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ages  forum  shopping'  by  Buyer.  Likewise,  it  makes  it  diflicult  for  SellerS  to  predict 
wnat  its  liability  for  defective  products  will  be.^ 

There  is  another  level  of  complexity  in  the  analysis.  Common  law  countries  gen- 
erally believe  a  statute  of  limitations  is  a  law  regulating  procedure.'  Believing  the 
forum  should  always  regulate  its  own  procedure,  a  common  law  country  s  often  ap- 
plies its  own  statutes  of  limitation  to  lawsuits  in  its  own  courts,  even  though  the 
transaction  has  nothing  to  do  with  their  country.  Civil  law  countries  »  generally  hold 
a  statute  of  limitations  should  be  selected  by  the  applicable  choice  of  law  rules.  Each 
forum  uses  its  own  choice  of  law  rules  lo  to  determine  what  the  applicable  statute 
of  limitation  is. 

A  final  level  of  complexity  deals  with  "tolling"  of  the  applicable  statute  of  limita- 
tions. Under  certain  circumstances,  the  applicable  statute  of  limitations  shall  be 
deemed  not  to  have  started  running  "  (or  shall  be  deemed  to  be  no  longer  running, 
even  if  it  started  running  12).  Each  forum  has  its  own  rules  for  determining  when 
the  otherwise  applicable  statute  of  limitations  is  tolled. i3  The  choice  of  law  rules  do 
not  require  the  tolling  rules  be  taken  from  the  same  jurisdiction  as  the  applicable 
statute  of  limitations.!*  Therefore,  it  is  possible  for  the  applicable  statute  of  limita- 
tions may  come  from  Connecticut  but  the  law  which  determines  whether  or  not  it 
is  tolled  comes  from  France.  This  means  the  applicable  statute  of  limitations  may 
be  expanded  or  contracted  in  ways  its  original  drafters  did  not  expect. is 

This  problem  was  recognized  in  1969  by  the  United  Nations  Commission  on  Inter- 
national Trade  Law  ("UNCITRAL").  The  1974  Convention  was  adopted  by  a  diplo- 
matic conference  on  June  14,  1974.16  The  1974  Convention  was  amended  by  a  proto- 
col in  1980  to  make  it  conform  to  the  United  Nat  ions  Convention  on  Contracts  for 
the  International  Sale  of  Goods  (also  drafted  by  UNCITRAL). i7  The  1974  Limita- 
tions Convention  came  into  force  on  August  1,  1988.  The  1974  Limitations  Conven- 
tion has  received  more  attention  since  the  Vienna  Convention  on  the  Sale  of  Goods 
was  promulgated,  but  will  undoubtedly  receive  even  more  attention  if  a  major  com- 
mercial country,  like  the  United  States,  becomes  a  party  to  it. 

The  1974  Convention  applies  only  to  contracts  for  the  sale  of  goods.  It  does  not 
cover  product  liability  lawsuits,  for  example. i«  It  provides  for  a  four  year  statute  of 


6  Forum  shopping  can  best  be  defined  as  selecting  the  forum  because  it  has  a  favorable  effect 
on  the  outcome  of  the  lawsuit.  Sometimes  the  forum  selected  will  have  almost  nothing  to  do 
with  the  transaction,  although  the  forum  may  be  the  only  forum  in  the  world  where  the  plaintiff 
may  win  its  lawsuit. 

8  Knowing  the  statute  of  limitations  is  indispensable  when  trying  to  calculate  a  companj^s  fi- 
nancial exposure  for  breach  of  contract  cases. 

TThis  principal  was  accepted  in  the  Restatement  (1st  edition)  of  Conflicts  of  Law.  This  posi- 
tion was  changed  by  the  Restatement  (2nd  edition)  of  Conflicts  of  Law,  which  adopted  a  "sub- 
stantial contacts"  approach.  The  substantial  contacts  approach  heavily  depends  on  a  factual 
analysis,  making  it  very  hard  to  accurately  predict  the  outcome.  States  within  the  United  States 
are  generally  moving  away  from  the  approach  of  the  first  Restatement  to  the  approach  in  the 
second  Restatement.  This  makes  it  harder  to  predict  what  law  will  be  applied  by  the  forum, 
even  strictly  with  the  United  States.  The  National  Conference  of  Commissioners  on  Uniform 
State  Laws  tried  to  address  the  problem  with  Uniform  Conflicts  of  Laws — Limitations  Act,  but 
it  has  only  been  adopted  in  a  handful  of  states. 

8Such  as  the  United  States  or  England. 

9 Such  as  France  or  Germany. 

10  A  forum  will  never  apply  the  choice  of  law  rules  of  another  forum. 

11  For  example,  the  statute  of  limitations  does  not  b^n  to  run  while  the  plaintiff  is  a  minor. 
When  the  plaintiff  reaches  majority,  the  statute  of  limitations  begins  to  run. 

12  If  a  plaintiff  becomes  incompetent,  for  example,  the  statute  of  limitations  stops  running 
while  the  plaintiff  is  incompetent.  The  statute  of  limitations  resumes  running  after  the  plaintiff 
regains  its  competency.  Incompetency  is  determined  by  court  order  rather  than  directly  from  the 
plaintiffs  medical  condition. 

13 The  rules  concerning  the  tolling  of  a  statute  of  limitations  differ  even  more  between  coun- 
tries than  the  statutes  of  limitations  themselves. 

i*The  tolling  rules  are  not  usually  codified  by  statute,  which  makes  them  very  difficult  to  lo- 
cate. Statutes  of  limitations  are  generally  codified  (except  for  certain  federal  statutes  which  bor- 
row the  most  nearly  analogous  state  statute  of  limitations). 

18  And  would  not  happen  if  the  cases  was  being  heard  in  the  forum  that  enacted  the  applicable 
statute  of  limitations. 

18  The  convention  adopts  the  culturally  neutral  term  "limitations  period"  instead  of  other 
terms,  such  as  statute  of  limitations. 

17  The  so-called  Vienna  Convention  on  the  Sale  of  Goods.  The  United  States  is  a  party  to  the 
Vienna  Convention  on  the  Sale  of  Goods. 

18  Certain  transactions  were  expressly  excluded  from  the  scope  of  the  1974  Convention.  It  was 
felt  some  of  these  classes  were  important  enough  to  be  regulated  by  national  law  because  there 
was  little  risk  of  forum  shopping  (such  as  consumer  transactions),  the  area  was  already  com- 
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limitations  19  and  for  a  comprehensive  scheme  concerning  the  tolling  of  the  statute 
of  limitations.  It  solves  the  forum  shopping  problem  by  making  the  statute  of  limita- 
tions the  same  among  all  contracting  countries. 

In  short,  the  Section  urges  the  Senate  Foreign  Relations  Committee  to  favorably 
report  the  conventions  to  the  full  Senate  for  advice  and  consent.  The  Section  also 
urges  these  Conventions,  indeed,  all  private  international  law  conventions,2o  to  be 
codified  in  the  United  States  Code  for  easy  reference.  The  Section  is  unaware  of  any 
opposition  to  the  Conventions. 


prehensively  regulated  (such  as  the  sale  of  vessels  or  ships)  or  the  transaction  did  not  involve 
goods  (such  as  the  sale  of  electricity). 

IB  As  does  Uniform  Commercial  Code  §2-725. 

20  Conventions  directly  affecting  the  rights  of  private  persons  instead  of  the  relations  between 
countries.  To  avoid  a  cultural  confusion  with  civil  law  countries,  these  might  be  referred  to  as 
"International  Private  Law  Conventions."  Private  international  law  means  conflicts  of  law  to 
most  civil  law  trained  lawyers. 
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